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Hovse or REPRESENTATIVES, 
SpeciaL SuBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
Washington, D. C., November 30, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Harris: In April 1958, the Special Subcommittee on 
Legislative Oversight directed its staff to prepare a full analysis of 
the trends and developments of 50 years of broadcast regulation. 

The manifold purposes of the study were— 

To analyze and establish the means Congress has employed 
in its continuing efforts to provide solutions to the problems that 
have arisen as a result of the tremendously rapid technical and 
economic growth of the broadcast mediums, 

To assess the manner and degree of effectiveness in which the 
Commission established for the purpose has carried out the 
meaning and intent of its laws, and 

To suggest certain legislative proposals for the Congress to 
enact and rules and regulations for the Commission to adopt in 
order that improvements may be made in the system. 

In accordance with the committee’s directive, I have prepared 
such a study and submit it herewith. It has been based on official 
records of hearings and debates on proposed legislation and testimony 
and conclusions based on congressional investigations as well as other 
pertinent information and reports, and has been thoroughly docu- 
mented. It may be summarized as follows: 


Summary or 50 Years or LEGISLATIVE ProposaALs AND CONCLUSIONS 
PERTAINING TO Broapcast REGuLATION 


The first regulation of wireless telegraph came with the passage of 
the Wireless Ship Act on June 24, 1910—an act requiring every shi 
carrying 50 or more persons, including passengers and crew, to insta 
a wireless set capable of transmitting or receiving messages over a 
distance of at least 100 miles. The Secretary of Commerce was em- 
powered to make regulations for the execution of the act. 

The act of 1910 was first revised in 1912, in an amendment which 
contained additional provisions governing radio on merchant ships. 
A second amendment later that year began the first regulation of 
interstate communication by radio. Its main requirements were: (1) 
every station must be licensed; (2) every operator must be licensed ; 
(3) frequencies must be more than 500 ke. or less than 187.5 ke.; (4) 
private stations, not engaged in the communications business, must use 
a frequency of 1500 ke. Thus it is apparent that early regulation 
interested itself almost entirely in the task of seeing to it that the 
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early development of the air waves was done in a fairly orderly 
manner. QOne point in relation to this act is most important— 
although its administration was placed in the hands of the Secretary 
of Commerce e, all regulations were embodied in the act itself, and the 
Secretary had no power to make further regulations. This factor 
was to weigh heav ily in the development of radio regulation in later 
years. 

Judicial developments led to the passage of a more comprehensive 

radio law. The first of these occurred in February 1923, when the 
Court of Appeals for the District of Columbia ruled sti iting that the 
Secretary of Commerce acted only in a purely ministeri ial capacity 
and could exercise no discretion in the issuance of licenses, although 
the court agreed the assignment of a wavelength was entirely under 

his control (Hoover v. Inte rcity Radio, 286 Fed. 1003 ). Federal reg- 
ulation subsequently broke down altogether on April 16, 1926, when 
the United States Court for the District of Illinois held that the Sec- 

retary of Commerce had “no express grant of power in the act (of 
1912) * * * to establish regulations,” ‘and that the S Secretary “ 
is required to issue the license subject to regulations in the act” (U.S. 
v. Zenith Radio Corp., 12 Fed. 2d 616, 617). 

These two court decisions effectively demolished the last vestige of 
radio regulation. From that time on, a station could use any wave- 
length that it wished—as long as it was within the limit provided for 
in the act. As this decision was in conflict with that of Hoover v. 
Intercity Radio, the Attorney General was asked to rule and his de- 
cision also went against the Secretary, removing all powers at his dis- 
eretion. The Secretary was now required to issue a license on re- 
quest. He could not specify wavelengths, assign hours of operation, 
limit powers, or issue lic enses of limited duration. 

During this period of growing confusion what rules and regulations 
governing broadcasting “existed were decided upon in the ‘so-called 
‘radio conferences.” These were made up of the more “responsible” 
ais of the broadcasting industry, as well as interested govern- 
mental bodies, who had been meeting each year (since 1922) with the 
Secretary of Commerce, in a form of government fairly close to self- 

regulation. 

It was soon realized that something more definite than this was 
needed, however, and Congress experienced the rather strange phe- 
nomenon of an industry requesting the Government to regulate it. 
This is an important factor to consider in connection with the develop- 
ment of broadcast regulations, and at least partly explains the early 
advent of power and influence exerted by the regulated industry over 
the body supposed to regulate it. 

Congress had a Radio Act under consideration for a number of 
years; knowledge of the steps leading up to its final passage on Feb- 
ruary 23, 1927, helps to a better unde rstanding of many of our present 
diffic sities in this field of regulation. The ‘debates on the 1927 act 
were marked by lengthy arguments on proper parliamentary pro- 
cedure, confusion over radio terms and technicalities, and constant ir- 
relevancies. In January 1927, the conference committee submitted 
a compromise bill. Up to that time, the House had wanted the Secre- 
tary of Commerce to retain the authority to issue licenses—subject to 
review by the Commission, while the Senate was interested in the es- 
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tablishment of a permanent radio commission. By compromise the 
Federal Radio Commission was established on a temporary experi- 
mental basis for 1 year, after which the powers aid authority of the 
Commission, except as to the revocation of licenses, would revert to the 
Secretary of Commerce and the Commissioners would continue as an 
appellate body only. The compromise was not enthusiastically re- 
ceived. 

The powers given were to classify stations, prescribe the nature 
of service, assign frequencies and power, determine locations, regulate 
apparatus, interferene e, and zones. From the outset the Commission 
was also given the power to make special regulations applicable to 
chain broadcasting. 

The act of 1927 was approved only 9 days before the adjournment 
of Congress. Two tasks it failed to finish that year were the confirma- 
tion of all except two of the Commissioners and the provision of funds 
for operation. One of those confirmed soon afterwards died, so that 
in a few months time only 1 out of 5 had actually been confirmed by the 
Senate and was drawing pay for his work. 

An examination of the congressional hearings and debates for the 
years 1927 to 1932 show the rather precarious existence of the FRC. 
At each year’s end it was in danger of passing out of existence as a 

regulatory body. Its functions were renewed by Congress for onl 
a year at a time, and the passage of such impractical and infeasible 
laws as the Davis amendment in 1928 added further to the difficulty 
of the Commission’s effective functioning. 

In 1932-33, a legislative attempt to combine the Radio Division of 
the Department of Commerce with the Commission was stymied by 
President Hoover’s pocket veto after the bill had been passed by both 
Houses. Then, early in 1934, President Roosevelt established an in- 

terdepartmental C ommunications Committee to advance legislation 
in Congress for the formation of a Federal Radio Commission with 
authority over both wire and radio companies. The understanding 
was that if the attempt at legislation failed, Senator Dill would ask 
the return of the Radio Commission to the Department of Commerce, 
With the approval of the President, Senator Dill and Representative 

Rayburn started writing bills. The Dill bill immedi: ately became a 
center of controversy, because it called for repeal of the act of 1927. 
Under this act, the industry had jockeyed itself into a position of 
apparent legal security which would be lost if the act were repealed. 
The Rayburn bill enjoyed the support of the industry because it did 
not repeal the Radio Act. of 1927—but simply abolished the FRC. 

The greatest controversy during congressional debates was over the 
so-called W agner-Hatfield amendment, which would have required 
that 25 percent of facilities be allotted to religious, cultural, agricul- 
tural, cooperative, labor, and similar nonprofit organizations. The 
amendment was rejected and Variety noted that “the Dill bill went 
whooping through the Senate without even the formality of a record 
vote after 4 hours debate.” 

The Rayburn bill, meanwhile, was favorably reported from the 
House committee and passed. A new bill soon emerged from the con- 
ference committee that was a substitute for both the Senate and the 
House bills. Soon afterward this became the Communications Act 
of 1934, establishing the Federal Communications Commission 
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An analysis of the Communications Act of 1934 will demonstrate 
its close affiliation with the Radio Act of 1927. It too gave broad 
powers to the Commission. However, it went no further toward pro- 
viding the Commission with a standard to follow than “the public in- 
terest, convenience, and necessity.” This phrase conferred an almost 
unlimited area for administrative judgment and discretion. It was 
expected that this admittedly broad language would furnish the Com- 
mission with an effective means by which it could formulate its own 
firm policy in a rapidly developing area about which Congress had 
little knowledge. Due to a chronic lack of effort toward control, and 
a general tendency toward passivity by the Commission coupled with 
the exercise of strong pressures against active regulation by the in- 
dustry, the Commission has failed over the years to channelize its dis- 
cretionary power by establishing firm policy and standards. History 
shows it has only been active in those areas of traffic control where 
activity has been forced upon it. 

That Congress has seldom been satisfied with broadcast regulation 
by the FCC is evidenced by the plethora of resolutions to authorize 
investigations and the harsh criticism of Commission activities in de- 
bates and hearings. Even as the bill abolishing the Federal Radio 
Commission was being discussed there were also pending three sena- 
torial resolutions to investigate it. 

During the period of the middle and late thirties, Congress was 
more concerned with the problems of monopoly than of any other 
aspect of the radio industry. Congressional concern reached a new 
high in 1937, when there were pending at the same time no less than 
four resolutions for investigation of monopolistic practices. None of 
these resolutions passed ; but in 1938, under congressional pressure, the 
Commission itself appointed a committee of three of its members to 
determine what regulations should be effected concerning chain broad- 
casting. 

The conclusions of the committee were published and a Report on 
Chain Broadcasting was issued October 11, 1941. The report had a 
number of immediate results, among which the most lasting were felt 
in the antitrust field. 

In addition to the introduction in the Congress of numerous bills 
relative to the control of the so-called broadcast monopoly, there con- 
tinued to be substantial numbers of bills relative to the censorship of 
broadcast materials and the regulation of program content. But most 
important of all during this period was the fact that Congress was 
becoming increasingly ‘disturbed in regard to the inadequacies and 
defects of the hastily passed C ommunications Act of 1934. 

From the year 1938 until the passage of the McFarland amendments 
of 1952, except for the war years, there was always before the Con- 
gress at least one example of major legislation looking toward a reor- 
ganization of the Commission. During that same period, important 
bills were being introduced relative to establishment of either an ad- 
ministrative court, which would take over the handling of adjudica- 
tory cases from the Commission, or a more strictly defined method of 
administrative procedure, which would govern the conduct of admin- 
istrative hearings in cases where such hearings were required by stat- 
ute, and prov ide for a system of judicial review designed to afford 
remedy for any legal wrong. 
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In 1946 Congress did, in fact, pass the Administrative Procedure 
Act, which included under its jurisdiction the mdependent commis- 
sions as well as the executive agencies. The scope of court review of 
commission actions was considerably broadened under the act, hearing 
examiners were made responsible only to the Civil Service Commis- 
aot and strict requirements were laid down governing the conduct 

f administrative hearings. At the same time that it provided a more 
Setuiled guide for the conduct of administrative operation, it also laid 
down rules relative to the issuance of public information and provided 
for judicial review. 

An analysis of the Procedure Act is made in the study with an eye 
toward providing an answer to the question as to whether it has actu- 
ally accomplished the ends for which it was established and as to 
whether it has not in some areas created new problems as serious as 
those it may have solved. The recommendation is made that Con- 
gress examine its effects in the light of experiences undergone since its 
passage—and an important question arises as to w hether or not Con- 
gress may have been in basic error when it sought to include both 
administrative agencies and independent commissions under its aegis, 
as if there were not basic fundamental differences between the two 

After passage of the Procedure Act, Congress stepped up its at- 
tempts to revise the Communications Act, among which perhaps the 
most important prior to the McFarland measure was the White- 
Wolverton bill of 1947-48. 

In spite of dozens of bills submitted in each successive Congress, to 
change the Communications Act, until July 16, 1952, the act had 
never undergone substantial amendment since its original passage. 
Starting in 1948, however, pressures began to build up to an increas- 
ing degree for revision. Hearings and the usual investigations were 
held, and ultimately S. 658, whic h came to be known as the McFarland 
amendments, was passed. 

Analysis of the Communications Act Amendments of 1952 and of 
their application reveals many weaknesses and failings in the amend- 
ments as well as certain strengths. Although it was intended that 
the amendments should do so, they have failed to prevent ex parte 
attempts at influencing the Commission’s decisions. In addition, the 
eneeaiiabniann have had the effect of cutting off the Commission from 
most of its staff in adjudicatory proceedings s, thereby contributing to 
the lack of continuity in Commission decisions. It has resulted in a 
situation where the Commission takes no part whatsoever in the writ- 
ing of its decisions except to issue a directive to its “review staff.” 

Both the Procedure Act, as well as the 1952 amendments, have had 
the effect of adding great length to the volume and complexity of testi- 
mony in Commission adjudic atory proceedings. In part this is due 
to the interpretation that has been given to them by the courts. In 
recent years court decisions have failed to effectuate the provisions 
of the Communications Act in its entirety and have given decisive 
weight to isolated sections with little or no regard to the overall gov- 
erning purpose of the act as a whole. 

In addition, the Communication Act Amendments have resulted in 
a situation where the Commission claims it has no power over the 
transfer and sale of television licenses except that of pro forma 
approval. The ever-increasing degree of concentration of television 
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channels in the hands of a few owners and operators is a direct conse- 
quence of this attitude. 

The study concludes that both the Congress and the Commission 
have been responsible in part for the present plight of broadcast regu- 
lations. Responsibility can be assessed against the Congress for its 
failure to provide definite guides and standards for the Commission 
to follow, and for bon frequent and often premature interference in 
the Commission’s rare attempts to formulate policy on its own. Blame 

can be assessed dgminet the Commission for its long-lived propensity 
to place the responsibility for all its troubles on the C ongress and for 
the chronic lack of its ability and imagination to make the laws work 
effectively. 


STANDARDS AND CRITERIA 


Recommendations are made that since the Commission, over the 
period of its existence, has failed to do so, the Congress should take 
steps to provide definite standards and criteria to be followed in the 
isuance of licenses and approvals of transfers. Additionally, it is 
suggested that a fuller understanding of the problems the Commis- 
sion faces might be obtained through a closer liaison between the 
appropriate committees of Congress and the Commission itself. Since 
it has been noted that legislative committees frequently find them- 
selves, so to speak, legislating in a vacuum because often the necessary 
funds have not been appropriated to the Commission to enable it to 
properly execute congressional directive, it is further suggested that 
members of these legislative committees, on appropriate occasions, gc 
before the Committee on Appropriations to assist it in its task of de- 
termination of the fiscal amounts the Commission may require. 


THE COMMUNICATIONS ACT AMENDMENTS OF 1952 


Additionally, it is recommended that many of the provisions of 
the Communications Act amendments to be reexamined in order that 
some of them might again be strengthened and others relaxed. More 
specifically it is felt that those provisions having to do with ex parte 
relationships be further enlarged upon, with clear and explicit penal- 
ties which are lacking at present provided both for the “seducer” and 
the “seduced.” It is also recommended that ex parte representation 
in rulemaking proceedings be required to be “on the record” in a 
similar manner as those which are made during the Commission’s 
adjudicatory functions. It is recommended, further, that Congress, 
while increasing and making more effective the internal separation 
of powers within the agency, at the same time reexamine that portion 
of the act which divides the Commission from its staff. 

In its 1952 amendments Congress included the “separation of func- 
tions” provisions in the act so that the Commission would be com- 
pletely free from any staff influence in the making of its adjudicatory 
decisions. It was hoped that such a requirement would tend to put 
the responsibility for such decision making in the Commission itself. 
Experience has failed to bear out the hopes of C ongress in this respect. 
Therefore, it is most strongly recommended that Congress recom- 
mend that a member of the Commission write the Commission deci- 
sions in each adjudicatory matter in order that the Commission itself 
might assume full responsibility for its decisions. 
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THE COMMISSION 


It is recommended that the Commission more properly be given its 
“place in the sun,” by Congress providing the position of commis- 
sioner with all the prestige and respect which it lacks at the present 
time. ‘This can only be accomplished if Congress and the President 
are willing first, to seek out individuals eminently qualified and capa- 
ble of performing the difficult and responsible operations which they 
must undertake. The criterion of “political acceptability” cannot con- 
tinue to be the only factor governing appointments to the Commission, 
nor should these appointments be of such short duration that the Com- 
mission is merely used as a stepping stone to higher paying jobs in 
industry. Adequate payment and retirement benefits should be ac- 
corded to commissioners along with appointments for a period of 
anywhere from 10 to 14 years as Congress may decide. 


HEARING EXAMINERS 


In like manner the position of hearing examiner should be accorded 
increased prestige over that which it now commands. One of the pur- 
poses for which the Administrative Procedure Act was passed em- 
bodied this very principle, but the act failed to accomplish its end in 
this regard, at least in part, because the Civil Service Commission 
has proved itself ill equipped to cope with the problems of qualification 
and supervision of hearing examiners. It is recommended that the 
appropriate committees of Congress consider the question as to 
whether an independent office of federal administrative practice be 
created to provide effective recruitment and selection of the desired 
caliber of hearing eXaminer, and that substantial improvements in 
the level of compensation, tenure, and status be provided to them. 

Likewise the independence and powers of the hearing examiners 
should be better defined in order to free them from all extraneous 
yressures including agency domination. Hearing examiners should 
be provided with full powers to exercise firm control over the hearing 
itself, making effective use of such devices as the prehearing confer- 
ence and other techniques. 


TELEVISION LICENSE TRANSFER 


With the passage of the Communications Act Amendments of 1952 
there began a situation in the process of television station license 
transfer which has been taken full advantage of by speculative license 
holders in the television field. Testimony before the Special Subcom- 
mittee on Legislative Oversight has effectively illustrated the ends to 
which parties have gone in the buying and selling of stations. Toa 
considerable extent, the responsibility for the conditions which have 
arisen lies with the Commission, which has chosen to rely on a single 
limiting provision of the act rather than choosing to interpret the 
act as a whole. This provision states that the Commission may not 
consider the qualifications of a third party in cases of broadcast license 
transfer. The Commission has chosen to interpret this provision as 
implying that licenses should be permitted to change hands without 
any action on its part other than pro forma approval. It is recom- 
mended that the Commission be required to give as full attention to 
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the public interest requirements of the act in cases of television license 
sale and transfer as it would in any other type of licensing case. It is 
further recommended that the Commission require every new broad- 

cast licensee to own and operate his channel for a period of not less 
than 5 to 6 years after a license has been granted before it can be sold. 
The suggestion is further made that under such circumstances of sale, 
compulsory y hearings may be required. 


SANCTIONS 


The question as to whether or not the Commission now possesses 
adequate sanctions has also been an object of study on the part of the 
committee staff, and it is recommended that Congress give its consid- 
eration as to whether additional sanctions should be provided. The 
medium of the cease and desist order has proven largely ineffective 
and unwieldy in cases of minor violations of Commission regulation 
by nonbroadcast operators who employ broadcast equipment in the 
conduct of their businesses. It is recommended that Congress con- 
sider whether the Commission should be allowed to assess a small fine 
in such cases, rather than its being required to resort to the lengthy 
process of contempt of court action where such recurrent violations 
occur. The need for such additional power cannot be denied. Since 
World War II, there has been a phenomenal growth in nonbroadcast 
radio services, Literally, thousands of industrial firms are now mak- 
ing use of radio in connection with their businesses. In many of the 
services the use of radio has become essential for the protection of life 
and property, as well as necessary for the efficient operation of many 
industries. 

With this great increase in the number of radio stations has come 
a consequent increase in the number of violations, usually technical, 
of the Commission’s rules and regulations. Some of these violations 
vitally affect lives and property. Radio frequencies vital to the safety 
of ships and planes can be rendered virtually unusable in situations 
where hundreds of licensees may be causing interference. Existing 
sanctions are rather inadequate or not appropriate for the type of vio- 
lations with which the Commission is confronted. Taken collectively 
these violations constitute a serious menace to the effective and efh- 
cient use of the radio spectrum. 


STATION LICENSE FEES 


One of the Commission’s greatest difficulties over the years has been 
the fact that while its responsibility and workload has increased, its 
staff has not grown in proportion, with the result that its attention 
has been centered upon certain of its tasks while others have been 
neglected, in particular, those having to do with its policing and in- 
vestigative functions. 

Additionally, on frequent occasions the Bureau of the Budget has 
prevented it from requesting increased funds from the Congress. Just 
as frequently the Congress itself has shown its ignorance of Commis- 
sion problems by cutting its fiscal allocations to the bone. 
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The basic question that arises from the contemplation of this prob- 
lem, however, is why it should be necessary for the Commission to 
obtain all its moneys from the Congress alone and why it should not, 
to some extent, at least, be made self-supporting. 

In other forms of business, where exclusive franchises are bestowed, 
the recipient is required to pay for the privilege. Certainly the ex- 
clusive franchise of a television broadcast license is fr equently one of 
the most valuable in dollar-and-cents figures that can be allocated to a 
private individual, and the question naturally follows as to why such 
broadcast licensees in particular should not be assessed for the exclu- 
sive privilege they enjoy in proportion to their yearly earnings and 
investment. Such moneys could then be applied toward the agency’s 
operation. Congress, therefore, may wish to give further study to 
the question as to whether or not the Commission should be permitted 
to charge “reasonable and equitable” fees for a broadcast license, as 
does the SEC under present law in connection with its services. 

The above remarks constitute the summary of my study on the de- 
velopment of broadcast regulation. 

Respectfully submitted. 
Rosert 8S. McManon, 
Research Assistant, Special Subcommittee 
on Legislative Oversight. 
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A LEGISLATIVE HISTORY OF BROADCASTING 


CHAPTER I 


REGULATION OF SHIP-TO-SHORE COMMUNICATION AND 
DEVELOPMENT OF REGULATION OF INTERSTATE 
COMMUNICATION 


The navies of the world were the first to recognize the enormous po- 
tential of communication through use of dot-and-dash radio teleg- 
raphy. As early as the Russo- - Japanese war wireless communica- 
tion was in fairly wide use on the ships of the British Navy and 
merchant marine. Early development of ship-to-shore communica- 
tion in the United States was somewhat hampered by the virtual 
monopoly on the manufacturer of broadcast sets and transmitters held 
by British Marconi, Ltd. However, by 1910 wireless broadcasting 
came into general use for sending messages at sea. Since up to 
that time all ships at sea had been virtually cut off from direct mes- 
sages from shore, it was perhaps natural that the first regular use 
of the new broadcast media as well as the first regulation in the new 
field should occur in this area. 


1. Tue First Lecistation Concernine Rapio 


As early as 1909 numerous bills “to require equipment of ocean 
steamers with apparatus and operators for radio communication” and 
to “regulate radio communication” had been introduced,’ and on June 
24, 1910, the Wireless Ship Act was signed by the President. Its 
purpose was the protection of life at sea. It provided for the instal- 
lation of wireless equipment on every passenger vessel carrying 50 or 
more persons, including passengers and crew. Power to make regu- 
lations proper to the execution of the act was assigned to the Secre- 
tary of Commerce and Labor, while the assignment of enforcement 
of duties was made to the Bureau of Navigation which had charge of 
the enrollment and licensing of vessels. 

Following this legislation, a Radio Service of the Bureau of Navi- 
gation was originated on July 1, 1911, and the Secretary of Commerce 
and Labor (after March 4, 1913, the Secretary of Commerce) ex- 
ercised through it all power in regard to radio communication, 


161st Cong., Ist sess., vol. 44, CR (1909). S. 2563; H. R. 7548. (Bills to require 
equipment of ocean steamers with apparatus for radio communication.) 

6ist Cong., 2d sess., vol. 45, CR (1910). H. R. 19560, 22558; H. J. Res. 95, 182 (to 
regulate and control use of radio communication). H. R. 21757 (to require Government 
vessels to be equipped with wireless apparatus). 

2S. 7021, a bill to require apparatus and operators for radio communication on ocean 
steamers (36 Stat. L., 629, effective July 1, 1911). 
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The Wireless Ship Act of 1910 was amended by an act of Congress 
on July 23, 1912, which contained additional provisions governing 
‘adio on merchant ships. These provisions had been passed largely 
due to the shock and impetus brought on by the 7'%tanic disaster a ‘few 
months earlier. The new act required wireless operators to be on duty 
both day and night. It further stipulated that an auxiliary power 
supply independent of the main source of electric supply for the vessel 
be provided which would permit the sending set to operate at least 4 
hours with the capability of sending messages over a distance of at 
least 100 miles, and that efficient communication between the operator 
and the bridge be maintained at all times. 

An additional law, approved on August 13, 1912, provided the only 
basis for Government as ition of radio until the passage of the act 
of February 23, 1927, creating the Federal Radio Commission. 
While the two earlier laws a 1d been solely concerned with the installa- 
tion of radio apparatus on merchant ships, this legislation marked 
the beginning of regulation of radio in interstate commerce. It pro- 
vided that every broade: asting station and operator be licensed ; that 
frequencies for bro: ideast be oreater than 500 ke. or less than 187.5 ke. 
and that private stations (amateurs) not engaged in commercial busi. 
ness use a frequency of not less than 1,500 ke, Administration of the 
law was placed in the hands of the Secretary of Commerce and Labor. 

One very significant feature of the act of August 13, 1912, was that 
all regulations were embodied in the act itself, and no power to make 
additional regulations was conferred upon the Secretary. This provi- 
sion was to have far-reac hing consequences in later years.° 


Tue First Wortp WAR AND THE AFTERMATH 


It is an unfortunate truism that the greatest developments in science 
and industry in the history of man have usually been made in time of 
war. In this respect it may be said that World War I brought broad- 

casting closer to the homes of the general public than any other event 
occurring in such a short span of years, even though it was not until 
after the war had ended that the real process of broade asting began. 

Among the sweeping wartime powers that were given President 
Wilson was one which authorized him “in time of war, to supervise or 
take possession and assume control of any telegraph, telephone, ma- 
rine cable, or radio system or systems * * * and to operate the same 
in any such manner as may be needful or desirable for the duration of 
the war, and to provide just compensation therefor.”*® Under a gov- 
ernmental program of scientific development great technical strides 
(among them the development of the Alexanderson alternator which 


2 Public Law No. 238, 62d Cong., 37 Stat. L. 199. 

* Public Law No. 264, 62d Cong., 37 Stat. L. 302. 

5 As early as 1912 an opinion of the Attorney General stated that the Secretary of Com- 
merce and Labor could exercise no discretion in the issuance of licenses: 

“The language of the act, the nature of the subject matter regulated, as well as the 
general scope of the statute, negative the idea that Congress intended to repose any such 
discretion in you in the matter of licenses * * * the supervision and control is taken by 
Congress upon itself, and * * * the Secretary of Commerce and Labor is only authorized 
to deal with the matter as provided in the act and is given no general regulative power in 
respect thereto. The act prescribes the conditions under which the licensees shall operate, 
containing a set of regulations, with penalties for their violation” (Ops. Atty. Gen. (1912) 
579). 

® Public Res. No. 38, approved by the 65th Cong. on July 16, 1918. 
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made possible the sending of radio messages over great distances) 
resulted in so many new inventions that the radio monopoly held by 
British Marconi was broken up at the war’s end: 


By the end of World War LH, General Electric had ac- 
quired the patents on the Alexanderson Alternator; Ameri- 
can Telephone & Telegraph had bought all the De Forest 
rights, including his audion tube; and Westinghouse had de- 
voloped important new transmission equipment, all vitally 
important to the future of the wireless, yet none complete 
without the others and without devices controlled by Ameri- 
can Marconi. The infant industry faced a wasteful patent 
war, in which the British might come off winners. ‘To meet 
this threat, Navy Secretary “Daniels proposed Government 
ownership. The Army, the Navy “brass” and majority in 
Congress opposed such a step, but they agreed that the pat- 
ents should be secured to the United States. Owen D. 
Young, chairman of the board of General Electric, had a 
solution: Let the three American firms directly involved 
pool their resources and buy out American Marconi. Pur- 
suant to Young’s suggestion, on October 17, 1919, the Radio 
Corporation of Ameri ica CRC A) was formed.’ 


RCA was formed as the sales outlet for the participating competing 
American organizations which signed the cross- licensing pact that 
came into being at that time.* These organizations were General 
Electric, American Telephone & Telegraph and its subsidiary, West- 
ern Electric, and, by 1921, Westinghouse and the United Fruit Co. 
RCA thereby became & company in which the chief corporations of 
the “radio group” held stock for money advanced, for patent rights 
surrendered to RCA, or for other considerations. In addition, Gen- 
eral Electric and Westinghouse made RCA their exclusive outlet to 
handle the sale of radio sets. 


Tue DeveLorpMENT or “BROADCASTING” 


After World War I the word “broadcasting,” meaning the dissemi- 
nation of an electronic signal that can be received either aurally or 
visually, or both aurally and visually by the general public, was 
added to the language. The years 1920-23 marked the start of what 
became known as “regular” broadcasting. Formal broadcasting is 
usually considered to have begun on November 2, 1920, when KDKA 
Pittsburgh broadcast the Harding-Cox election returns and inaugu- 

rated a daily schedule of programs. 

The first specific rec ognition of broadcasting by the Government 
came on December 1, 1921, in a departmental “ruling which further 


7The American Radio, by Llewellyn White. University of Chicago Press, 1947, pp. 


8 See Big Business and Radio, by Gleason L. Archer. The American Historical Co., Inc., 
New York, 1939; 503 pages. 
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defined the class of stations known as “limited commercial.” *® This 
ruling authorized the frequency of 833.3 kilocycles for the broadcast- 
ing of news, concerts, lectures, etc., and of 618.6 kilocycles for crop 
reports and weather forecasts * * *” provided the use of such wave- 
lengths does not interfere with ship-to-shore or ship-to-ship service.’ 

The number of broadcast stations jumped from a mere 60 on March 
1, 1922, to a total of 564 by November 1922.14 On February 28, 1922, 
Secretary of Commerce Hoover announced : 


The Department estimates today over 600,000 (one estimate 
being 1 million) persons possess wireless telephone receiving 
sets, ‘whereas there were less than 50,000 such sets a year ago.? 


The tremendous proliferation of radio stations in such a short space 
of time brought its problems of overcrowding the greatly limited 
broadcast bands that had been assigned for the purpose, and in Febru- 
ary 1922, the first of a series of industry conferences called by the 
Secretary of Commerce met. Its purpose was to try to work out some 
means of controlling the rapidly worsening situation by means of an 
agreement worked out by the members of the industry itself.’* 

“Tt was soon decided that this could not effectively be done by private 
enterprise alone, and legislative recommendations were made by the 
conference and approved by the Secretary which embodied the fol- 
lowing concepts: 


(a2) Complete Government control of broadcasting. 

(6) The allocations of frequencies to different classes of service. 

(c) The asignment by the Secretary of Commerce to each 
broadcast station of a power range of 250 miles—that same fre- 
quency not to be assigned to stations within 750 miles of each 
other.** 


As a result of the conference, two bills, designed to put into effect 
its recommendations, were introduced in Congress, neither of which 
passed.” 

Upon congressional failure to agree on legislation during that ses- 
sion, the departmental rules governing broadcasting stations were 
amended when on August 8, 1922, the Secretary made his first attempt 





* Radio Service Bulletin, September 1, 1922. White states (op. cit. pp. 128-129): In 
1919, when the Government re linquished private facilities to their owners, the Radio Divi- 
sion ‘of the Department of Commerce designated 485 meters as the wavelength of all Gov- 
ernment broadcasting, which meant that no single community could accommodate more 
than one station unless rival stations were willing to share time. In the summer of 1921, 
Hoover, assuming that he, too, was acting under the authority of the act of 1912, desig- 
nated 2 wavelengths, 360 and 500 meters (750 and 833 kilocycles), and licensed all sta- 
tions to operate on whichever they pleased, thus raising the community potential to 2 full- 
time stations. 

Almost immediately, however, the demand in New York City exceeded the supply, as it 
has ever since. Consequently, when the license of Intercity Radio Co. expired in November 
1921, the Secretary declined to grant a new one, on the ground that he could not assign 
the a a wavelength that would not interfere with Government and private stations 
near’ 

10 Thid., p. 10. 

11 House hearings on Commerce and Labor appropriation bill, 1924, p. 118. 

122 New York Times, February 28, 1922. 

8% The radio conferences were attended by representatives of the radio industry, members 
of both the House of Representatives and the Senate, and personnel from various govern- 
mental agencies interested in communications. They formulated the basic principles of 
legislation which were ultimately incorporated in the Radio Act of 1927. From 1922 to 
1925. four radio conferences were held, 

4 The Federal Radio Commission, by Laurence F. Schmeckebier, p. 5. 

% Bills S. 3694 and H. R. 11964, 67th Cong., 2d sess., ‘“‘to amend an Act to Regulate 
Radio Communication.” 
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to classify stations. Up to this time all broadcasting had been carried 
on either on the frequencies of 618.6 kilocycles or 833.3 kilocycles. 
Now a new group of stations were established known as class B sta- 
tions, to operate on 750 kilocycles. The requirements to qualify for 
this category were a minimum power of 500 watts and a maximum 
power of 1,000 watts, a careful supervision of programs, and the use 
of mechanically operated musical instruments only in an emergency. 
If two or more stations in the same locality were using the same fre- 
quency they were to divide their time on the air equally among them- 
selves. Failure to maintain standards required in the ruling would 
result in the cancellation of a station’s license and its transfer to the 
group using the frequency of 833.3 kilocycles.*® 
Llewellyn White draws attention to the fact that: 


Fear of monopoly manifested itself in congressional coun- 
cils in the earliest days of broadcasting and has never been 
wholly absent from them since." 


As early as 1923 legislation (H. R. 13773 and H. R. 13777) was intro- 
duced containing provisions which dealt with possible monopoly 
situations. 

In regard to the events leading up to the introduction of H. R. 13773 
and H. R. 13777, and their influence on later legislation, particularly 


with respect to sections 13 and 15 of the Radio Act of 1927, Harry P. 
Warner states: 


On January 11, 1923, Mr. White (now Senator), of Maine 
introduced H. R. 13773 to amend the Radio Act of 1912. This 
bill authorized the Secretary of Commerce to refuse a station 
license, where, in the judgment of the Secretary, the appli- 
cant was “monopolizing or seeking to monopolize radio com- 
munication, directly or indirectly, through the control of the 
manufacture or sale of radio apparatus, or by any other 
means.’ 'S This bill was favorably reported by the House 
Committee on Merchant Marine and Fisheries and passed the 
House without amendment on January 31, 1923. Apparently 
because of the fear of a radio monopoly expressed by the com- 
mittee report,'® the Congress then adopted a resolution calling 
upon the Federal Trade Commission to investigate and re- 
port to the House various facts relating to radio patents, 
contracts, leases, etc., together with such other facts as might 
aid the House of Representatives in determining whether 
“the antitrust statutes of the United States have been or now 
are being violated by any person, company, or corporation 
subject to the jurisdiction of the United States.” *° Pursuant 


© Radio Service Bulletin, September 1, 1922, p. 10. 
™ White, op. cit., p. 154. 
* H. R. 13773, 67th Cong., 4th sess., 1923. 


’ H. Rept. No. 1416 by the Committee on Merchant Marine, Radio and Fisheries, which 
accompanied H. R. 13733 (1923), stated: “Apprehension has been expressed and there is 
evidence sufficient to raise the question in reasonable minds, that certain companies and 
interests have been endeavoring to establish a monopoly in wireless communication through 
control of the manufacture and sale of radio instruments, through contractual arrange- 
ments giving exclusive privileges in the transmission and exchange of messages or through 
other means. Your committee believes that the subject should be carefully investigated and 
appropriate action taken at an early date.” 

H. Res. 548, 67th Cong., 4th sess. (1923), introduced by Mr. White of Maine. On 
March 30, 1922, Mr. Britten had introduced H. Res. 314 “to investigate the operations and 
accounts of the Radio Corporation of America, American Telephone & Telegraph Co., West- 
ern Dlectric & Manufacturing Co., General Bleectric Co., and the United Fruit Co.” 
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to this resolution, the Federal Trade Commission investigated 
the radio industry and reported to the House on December 11, 
1923.7" This report was the subject of much discussion in 
both Houses of Congress and is of vital significance in the 
development of the antitrust provisions of the Radio Act of 
1927.7? 

THe Breakpown oF REGULATION 


The beginning of the end of radio regulation by the Secretary of 
Commerce resulted from a ruling of the Court of Appeals for the 
District of Columbia, in February 1923.% The court ruled that a 
mandamus would lie to compel the Secretary of Commerce to issue 
license for a wireless station, that the action of the Secretary was 
purely ministerial, and that he had no discretion. The court, however, 
distinctly stated that the assignment of a wavelength was entirely 
under the Secretary’s control. 

The following month the second conference on radio problems was 
held, and in one of its early meetings Secretary Hoover summed up 
the situation resulting from the ruling i in the following words: 


When this committee met a year ago there were 60 broad- 
casting stations in the United States; today there are 588. It 
was estimated that there were between 600,000 and 1 million 
receiving sets; today it is believed that there are between 
1,500, 000 and 2,500,000 persons listening. 

Public broadcasting has practically been limited to two 
wavelengths, and I need no dilate to you on the amount of 
interference there is and the jeopardy in which the whole 
development of the act stands.** 


Once again the recommendations of the ¢ ee ‘e were accepted 
by the Secretar y of Commerce, and on May 1, 19238, in line with the 
court’s statement that the assignment of w: "alent was still under 
the Secretary’s control, an order was issued that divided stations into 
three classes according to their assigned wavelength and power. The 
United States was divided into five zones, with separate wavelengths 
designated for certain localities in each zone. 

The final destruction of the vestiges of regulation of stations was 
handed down in a ruling of the United States Court for the Northern 
District of Illinois, rendered on April 16, 1926. In its decision the 
court held there was “no express grant of power in the act. (of 1912) 
to the Secretary of Commerce to establish regulations” and “the Sec- 
retary of Commerce is required to issue the license subject to the 
regulations in the act. The Congress has withheld from him the 
power to prescribe additional regulations.” *° 





21 Federal Trade Commission Rept. No. 1686. Asa result of this investigation the Com- 
mission filed a complaint, docket No. 1115, on January 25, 1924, against the companies 
listed in note 20. The complaint was dismissed on December 19, 1928. 

2 Radio and Television Law, by Harry P. Warner, p. 483. On p. 769 Mr. Warner states: 
“Both the radio industry and Mr. Hoover were of the opinion that the determination and 
enforcement of antitrust laws by an executive officer was too great a power to be lodged in 
an individual ; secondly, the Department of Commerce lacked the personnel, machinery, and 
techniques for administering the antitrust laws to radio.” 

23 Hoover v. Intercity Radio, 286 Fed. 1003. 

*%* New York Times, March 21, 1923. 

% United States y. Zenith Radio Corporation, 12 Fed. (2d) 616, 617. 
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The effect of this decision was immediate and disastrous to all at- 
tempts of the Secretary of Commerce to regulate broadcasting. Since 
the Radio Act of 1912 provided that b sroadeast wav elengths should be 
within certain limits, after the Zenith decision a station could use any 
wavelength it chose as long as it was within the limits specified by the 
act. Furthermore, since the Court of Appeals of the District of 
Columbia had previously held that the Secretary could not refuse to 
issue a license, but that he did have discretion in the assignment of a 
wavelength, there was an apparent conflict between the two decisions 
and the Attorney General was asked to rule. 

The Attorney General on June 4, and the Acting Attorney General 
on June 8, ruled as follows: 

(a) A lic ense is required to operate a radio station. 

(b) The Secretary is required to issue such a license upon request. 

(c) Radio communication is a proper subject for Federal regulation 
under the commerce clause of the Constitution. 

(7) The Secretary of Commerce has no power to specify wave- 
lengths, assign hours of operation (except for the first 15 minutes of 
each hour as specified in the Radio Act of 1912, to be reserved if nec- 
essary, in designated localities for Government stations), and he like- 
wise had no authority to limit power or issue licenses of limited 
duration.” 


In the final paragraph of his opinion, the Attorney General made 
the following statement : 


It is apparent from the answers contained in this opinion 
that the present legislation is inadequate to cover the art of 
broadcasting, w hich has been almost entirely developed since 
the passage ‘of the 1912 act. If the present situation requires 
control, I can only suggest that it be sought in new legisla- 


tion, carefully adapted ‘to meet the needs of both the present 
and the future.’ 


Tue Rapio Act or 1927. 


Jetween the years 1921 and 1927, 12 bills were introduced in Con- 
gress which, if passed, would have replaced the act of 1912 with more 
up-to-date legislation, and, in addition to these, an additional 4 were 
introduced which would have amended the law.’ Ten of the total 
number of these bills were introduced in the Senate, but the House 
bills were the only ones reported by committees. 

On December 15, 1925, Representative White of Maine introduced 
a bill, H. R. 5589, for the regulation of radio communication and for 
other purposes, which was referred to the Committee on Merchant 
Marine and Fisheries. H. R. 5589 contained a provision which au- 
thorized the Secretary of Commerce to refuse a license to anyone who 
had been convicted in court for violation of the antitrust laws. The 
bill established a National Radio Commission of nine members, and 


35 Op. Atty. Gen. 126—32. 

i Bee ause of the rapid development of broadcasting and consequent overcrowded bands 
the Secretary had been issuing licenses for only 90 days. 

2% Op. Atty. Gen. 132. 

2 “To Regulate,” 67th Cong., 2d sess., S. 31, 1627, S. 1628, H. R. 1432, H. R. 5889; “To 
Amend,” 8S. 2290, 67th Cong., 2d sess. “To, Rass nd. * §. 3694, H. R. 11964; 68th Cong., 
1st sess., “To Regulate.” S. 2796, “To ‘Amend,” §. 2524: 69th Cong., 1st sess., “To Regu- 
late,” S. 3968, S. 4057, S. 4156, H. R. 5589, H. R. 9108, H. R. 9971. 
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the Secretary was authorized to refer to the Commission any appli- 
cation for frequency, power, “or any other matter, the determination 
of which is vested in him under the terms of the act.” The decision 
of the Secretary was to be final, subject to the right of appeal. The 
appellate provisions for review authorized the court to alter or revise 
the decision appealed from and enter a just judgment. Secretary 
Hoover urged at the hearings that the Commission be given more 
authority and that “any question of dispute as to who shall enjoy the 

radio privilege may be referred to that body, not through the volition 
of the Secretary of Commerce but by either applic ant or disputant 
to the question.” After consideration by the committee, H. R. 9108 
was reported out, as a result of the deliberation on H. R. 5589. 

H. R. 9108 created five zones of approximately equal population 
in the United States. It proposed a radio commission of 5 members, 
each from 1 of the 5 zones. Any person aggrieved by a decision of 
the Secretary could appeal to the Commission, which would hear the 
case de novo. The decision of the Commission was also appealable. 

Congressman Davis of Tennessee submitted a minority report on 
the bill in which he criticized its antitrust provisions for not ade- 
quately suppressing monopoly. He urged the establishment of a 
full-time independent Commission to administer radio, and com- 
plained that private censorship was being exercised by individual or 
corporate licensees. He described the provisions for appeal to the 
courts as “shadowy,” and claimed the right of appeal should be ex- 
tended to any person in interest feeling aggrieved." In regard to the 
Davis objections, H. P. Warner writes: 


It is significant that some of the minority views of Mr. 
Davis were incorporated into the Radio Act of 1927, particu- 
larly the appellate provisions for review.” 


H. R. 9108, as reported by the committee to the House, contained 
the following provision : 


Sec. 4. It shall be unlawful for any person, firm, company, 
or corporation, in any manner or by any means (a) to send or 
carry * * * (b) to bring, or to cause to be brought, into the 
United States * * * any radio vacuum tubes or other radio 
apparatus * * * the purpose and/or effect of which is to fix 
the price at which the purchaser may resell the same or to 
prohibit or restrict the parties by whom or the purposes for 
which said tubes and apparatus or the parts thereof may be 
usec 


This section was aimed specifically at those companies that had en- 
tered into the cross-licensing agreement at the time of the formation 
of the Radio Corporation of America, or RCA. Due to the situation 
which came about because of the licensing pact, the Federal Trade 
Commission had, on January 28, 1924, on its own motion filed a com- 
plaint against the General E lectric Co., the American Telephone & 
Telegraph Co., the Western Electric Co., Westinghouse Electric & 
Manufacturing C o., the International Radio Telegraph C o., the United 


* Hearings before the Committee on Merchant Marine and Fisheries on H. R. 5589, 69th 
Cong.. Ist sess., p. 12 (1926). 

1H. Rept. 404, 69th Cong., Ist sess., H. R. 9108. 

32 Warner, op. cit., p. 773. 





REGULATION OF BROADCASTING 9 


Fruit Co., Wireless Specialty Apparatus Co., and Radio Corporation 
of America. This complaint, which was still pending, charged “mo- 
nopoly in radio apparatus and communication, both domestic and 
transoceanic * * *” and also charged the group of “efforts to per- 
petuate the present control beyond the life of existing pat- 
ents * * *,”% Representative Davis believed the bill should contain 
a provision which would prevent any such condition arising as 
that which the complaint charged. 

H. R. 9108 was debated in the House and subsequently tabled, but 
again introduced by Representative White on March 3, 1926, as H. R. 
9971, and on March 5 it was favorably reported out by the committee. 
The new version eliminated entirely the section dealing with the 
monopoly control of apparatus.™* 

Representative Davis, in an extended debate on the floor of the 
House on March 12, 1926, vigorously attacked the bill (H. R. 9971) 
on the grounds that it contamed provisions which would encourage 
the monopoly situation in the radio industry. He maintained the 
bill would make it possible for manufacturers of radio equipment to 
reap excessive profits and stated : 


Its teeth have been pulled. It’s the weakest bill on radio 
ever introduced. The Radio Corporation of America is the 
biggest monopoly in radio, having a capital stock of $25 mil- 
lion. This stock is owned by other members of the monopoly, 
allocated to their respective fields. About 2,500 patents have 
been pooled.* 


A second amendment in the White bill was equally subject to at- 
tack and extended debate by Mr. Davis. This was the section which 
read: 

The Secretary of Commerce is hereby directed to refuse a 
station license and/or the permit hereinafter required for the 
construction of a station to any person, firm, company, or cor- 
poration, or any subsidiary thereof, which has been found 
guilty by any Federal court of unlawfully monopolizing or 
attempting to unlawfully monopolize after this act takes 
effect radio communication, directly or indirectly, through 
the control of the manufacture or sale of radios or radio ap- 
paratus, through exclusive traffic arrangements, or by any 
other means.** 


Mr. Davis wanted to change this language to read: 


The Secretary of Commerce is hereby directed to refuse a 
station license to any person, company, or corporation which, 
in his judgment, is unlawfully monopolizing or seeking to 
unlawfully monopolize radio communication, directly or in- 
directly, through control of the manufacture or sale of radio 


apparatus through exclusive traffic arrangements, or by any 
other means.” 


%3 United States of America, before Federal Trade Commission. In the matter, ete., 
Docket No. 1115. 

4 Sec. 4 was deleted by the House committee because it claimed the subject matter 
‘related to patent rights and interstate commerce, over which two subjects the Committee 
on Merchant Marine and Fisheries has no jurisdiction.” H. Rept. No. 464, 69th Cong., 1st 
sess., Pp. 2. 

% New York Times, Saturday, March 13, 1926. 

% 67 CR, p. 5501. 

7 Ibid., p. 5502. 
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Thus, again on March 13, Representative Davis took the floor to 
protest : 


This bill is weaker than the first bill which the committee 
reported out during this session of Congress, so far as em- 
bracing any check on monopolies is concerned * * * 

In the bill reported and passed through the House in the 
67th Congress and in the bill reported in the last Congress, 

each time unanimously reported by the committee, this see- 
tion then authorized indirectly to the Secretary of Commerce 
to refuse a broadcasting license to any applicant provided the 
Secretary of Commerce himself was of the opinion the appli- 
cant was monopolizing or attempting to monopolize any field 
of the radio business. It has now been so changed that he 
is not authorized to do that until the applicant shall have been 
convicted or as the language reads: “shall have been found 
guilty of a violation of the antitrust laws.” Why you even 
refuse to strike out the word “guilty” so as to permit him to 
refuse a license upon an adjudication of such facts in a civil 
proceeding. 

And as this bill was first introduced in the present Con- 
gress, it did not have the words “after this Act takes effect” 
but the committee amended the bill by inserting those words. 
Why? Because there is now pending a complaint of the Fed- 
eral Trade Commission charging that certain companies are 
in a monopoly and are violating the antitrust laws of the 
United States * * * (This allows) these companies, even if 
found guilty, to come in and receive license anyway. The 
present act makes liable only those guilty of the anti-mo- 
nopoly practices accruing after the passage of the act.** 


Mr. Davis then introduced an amendment calling for the filing of 
all such contracts by applicants for licenses as may disclose the rela- 
tionship of the applicant to other companies or corporations, This 
amendment was rejected by a vote of 92 to 105.” 

Similar amendments were further offered by Mr. Davis, and simi- 
larly rejected.*° 

The importance of these points of debate are to be found in their 
relationship to future legislative changes in the Radio Act, and they 
lie chiefly along two roads. First, the very real problem of just how 
much discretionary power should be given to the Secretary of Com- 
merce (or later, to the regulatory “commission having under its 
jurisdiction the licensing of radio stations) ; and second, the provision 
having to do with v iolations of the antitrust laws, which is significant 
in the. light of the recurrent problems it presents today. 

H. R. 9971 passed the House on March 15, 1926. A similar bill 
(S. 1754) was introduced in the Senate, where the Committee on 
Interstate and Foreign Commerce held hearings. The Senate amended 
the House bill by striking out all after the enacting clause, and in- 
serting its own bill. One provision which was added stated there 
should be no discrimination as to charges, terms, or service to adver- 


% Thid., p. 5f 
% Thid., Be 
* Tbid., a. 
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tisers, and said in language that has come down to us almost intact 
today (sec. 315 (a) of the present act )— 


If any licensee shall permit a broadcasting station to be 
used by a candidate or candidates for any public office, it 
shall afford equal opportunities to all candidates for such 
public office, and the use of such broadcasting station.” 


There was also considerable debate as to whether the broadcaster 
should be considered a common carrier. Since it was reasoned that 
radio transmission was interstate commerce, some Senators felt that 
Congress therefore had the right to control rates. This provision was 
not included in the final version however, except that “for the purpose 
of nondiscrimination as to political candidates the broadcaster shall 
be considered a common carrier.” ” The bill passed the Senate and 
was sent to conference on July 2. 

There were a number of striking similiarities in the House and 
Senate bills as well as a number of important differences. Both pro- 
vided for the establishment of a Federal Radio Commission. The 
House bill placed original licensing authority in the hands of the 
Secretary of Commerce. He could, how ever, refer any matter to the 
Commission, to which any person, affected by the action of the Secre- 
tary, might appeal. The Senate bill placed the original licensing au- 
thority in the Commission. 

Both bills agreed, insofar as they placed administrative authority 
in the hands of the Secretary of Commerce. Licensing authority in- 
cluded the fixing of wavelengths, power, and time of operation. Ad- 
ministrative authority included the inspection of stations at land or 
sea, the licensing of operators, and the assignment of call letters. The 
House bill placed a limitation of 5 years upon licenses, the Senate 
amendment carried a limitation of 2 years upon all licenses. Both 
versions carried a privilege for renewal of license. 

A compromise was worked out on the question of appeals from Com- 
mission decisions. By the terms of the House bill all appeals were 
to the Court of Appeals of the District of Columbia. Under the 
Senate version appeals upon questions of revocation could be taken 
either to the Court of Appeals of the District. of Columbia or to the 
district court of the United States in the district in which the station 
covered by the license was located. 

The conferees were unable to reach an agreement in the current 
session since time had grown very close to adjournment. It was felt, 
however, by all Me mbers that there should be some form of legislation 
in effect during the interim period before Congress reconvened. 
Throughout the entire debate there had been concern shown by Con- 
gress over the possibility that licensees might attempt to establish 
property rights in the radio frequencies which would ser iously inhibit 
the functioning of any regulatory authority. Therefore, Senate Joint 
Resolution 125 was adopted by both Houses on July 3, stating that un- 
til otherwise provided by law no original license for operation of any 
radio broadcasting station and no renewal of a license of an existing 
station shall be granted for a period longer than 90 days, and only 


167 CR 12502. 
“@ Tbid. 12505. 
*S. Doc. 200, 69th Cong., 2d sess., to accompany H. R. 9971; p. 18, sec. 16. 
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then if the applicant would sign a waiver of any right to any wave 
length, or the use of the ether in radio transmission. The resolution 
had been passed so late in the session, however, that it was not possible 
for it to be presented to the President for his signature before the 
adjournment of Congress. It was not approved, therefore, before 
December 8, after the convening of the following session. 

The 2d session of the 69th Congress met on December 6, 1926, and 
the conferees reached agreement on January 27,** but the two Houses 
did not ratify the action of the conferees for several weeks. The bill 
setting up the Federal Radio Commission was approved by the Presi- 
dent on February 23, 1927 (44 Stat. L., 1162) .% 


Aw ANALYSIS OF THE Rapro Act or 1927 


The act created a Federal Radio Commission, which for a period 
of 1 year was to be the original licensing authority, upon the expira- 
tion of which the Secretary of Commerce was to succeed to that func- 
tion, and the Commission was to become an appellate body.** 

It was intended that the act would— 


regulate all forms of interstate and foreign radio transmis- 
sions and communications within the United States, its Terri- 
tories, and possessions; * * * maintain the control of the 
United States over all the channels of interstate and foreign 
radio transmission * * * provide for the use of such chan- 
nels, but not the venaeiihie thereof, by individuals, firms, or 
corporations, for limited periods of times, under licenses 
granted by Federal authority, and no such license shall be 
construed to create any right, beyond the terms, conditions, 
and periods of the license * * * no person, firm, company, or 
corporation shall use or operate any apparatus for the trans- 
mission of energy or communications or signals by radio * * * 
except under and in accordance with this act and with a 
license in that behalf granted under the provisions of this act. 


Section 2 divided the United States into five geographical zones. 

Section 3 created the Federal Radio Commission, and required that 
it be composed of 5 members appointed by the President, with the 
advice and consent of the Senate, 1 of whom should be designated 
by the President as chairman, except that the Chairman thereafter 
elected should be chosen by the Commission itself. Each member of 
the Commission was to be a United States citizen and an actual resi- 
dent within the zone from which he was appointed, no more than one 
Commissioner being from any zone. No member of the Commission 
could have any financial interest in the manufacture and sale of radio 
apparatus or in the operation of any type of sending station, and not 
more than 3 Commissioners could be members of the same political 
party. 

Terms of appointment were to be for 2, 3, 4, 5, and 6 years at the 
outset, but all successors were to be appointed for terms of 6 years 


“69th Cong., H. Rept. 1886; S. Doc. 200. 

4 Publie Law No. 632, February 23, 1927, 69th Cong. 

“The licensing power of the Commission was extended to March 16, 1929 (45 Stat. L. 
373), then to December 31, 1929 (45 Stat. L. 1559), and finally it was made of indefinite 
duration (46 Stat. L. 50). 
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except for those appointed to fill a vacancy of a term yet unexpired. 
Meetings were to be held in Washington or at such time and place as 
a majority of the Commission should determine or upon the call of the 
Chairman, and provision was made for the making by the Commission 
of an annual report to Congress. 

Section 4 enumerated the powers of the Commission and stated 
that “from time to time, as public convenience, interest, or necessity 
requires,” the Commission could: 

Classify radio stations. 

Prescribe the nature of the service to be rendered by each class 
of licensed station and each station within any class. 

Assign bands or frequencies or wavelengths to the various 
classes of stations, determine power to be used and hours of 
operation. 

Determine location of stations or classes of stations. Regulate 
the kind of apparatus to be used with respect to its external effects 
and the purity and sharpness of the emissions from each station 
and from the apparatus therein. 

Make regulations to prevent interference between stations, pro- 
vided that “ch: anges in the wavelengths, authorized power, in the 
character of emitted signals, or in the times of operation of any 
station, shall not be made without the consent of the station 
licensee unless, in the judgment of the Commission, such changes 
will promote public convenience or interest or will service public 
necessity * * *,” 

Establish zones to be served by any station. 

Make special regulations applicable to radio stations engaged 
in chain broadcasting. (A most significant provision in the light 
of future events. ) 

Make general rules and regulations requiring stations to keep 
such records of programs, transmissions of energy, communica- 
tions, or signals as it may deem desirable. Hold earings, sum- 
mon witnesses—and make such investigations as may be necessary 
in the performance of its duties. 

Section 5 outlined the specific powers of the Secretary of Com- 
merce which permitted him to: 

Prescribe the qualifications of station operators and issue 
licenses to them. 

Suspend the licenses of any operator for a period not to ex- 
ceed 2 years for violation of any law, treaty, or regulation of the 
Commission or the Secretary. 

Inspect all transmitting apparatus to determine whether in 
construction or operation 1t conforms to the requirements of the 
act, the regulations, and the licensing provisions, and to report to 
the Commission all violations of the law, regulations or the 
license. 

Designate call letters of stations, and publish lists of all call 
letters and other desirable types of information. 

The Secretary could also refer to the Commission at any time any 
matter the determination of which was vested in him by the terms of 
the act. 

Decisions of the Secretary could be appealed to the Commission by 
filing with the Secretary of Commerce notice of such appeal within 
30 days after the decision or regulation had been handed down. 
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The Commission was then to hear such appeals de novo under such 
rules and regulations as it should determine. 

A check on the action of the Commission was provided by allow- 
ing an appeal to the Court of Appeals of the District of ¢ ‘olumbia if 
the Commission refused to issue a construction permit, a station li- 
cense, Or a modification of an existing license.” It was also spe- 
cifically provided that no license should be granted until the appli- 

vant had “signed a waiver of any claim to the use of any particular 
frequency or wave length or of the ether against the regulatory power 
of the United States because of the previous use of same, whether by 
license or otherwise.” * 

Section 6 provided that radio stations opel rated by the Government 
would not be subject to licensing by the Commission or inspection by 
the Secretary of Commerce, and that wav elengths for these stations 
would be assigned by the President. Government operators were not 
to be subject to licensing by the Secretary of Commerce, and in time 
of war or national emergency the President was authorized to suspend 
the regulations, close the stations, or take over their operation.” 

In an effort to secure equal radio service to all parts of the country 
(largely unsuccessful for reasons of economics, geography, and 
density of population) section 9 provided that the licensing authority 
should make “such a distribution of licenses, bands of frequency of 
wavelengths, periods of time for operation, and of power among the 
different States and communities as to give fair, efficient, and equi- 
table service to each of the same.” This same part of the law also pro- 
vided for license terms of 3 years in the case of broadcasting stations, 
and 5 years in the case of all other types of stations, and for renewals 
to run over the same period. 

Section 10 defined the method to be used in making application for 
station licenses and for the types of information to be provided therein. 

Section 11 further delineated the method to be employed in the 
granting or renewal of station licenses in language that has been large- 
ly preserved in the present act. It prov ided § specifically that a station 
license shall not vest in the licensee any right to operate the station nor 
any right in the use of the frequencies designated i in the license beyond 
the term or manner authorized in the grant, and it prohibited assign- 
ment or otherwise transferral of the license in violation of the act. 
Section 12 contained the same provision in regard to the transfer of 
the wavelength or frequency and forbade the granting or transferral 
of a station license— 


to any alien or representative of any alien; (or) to any for- 
eign government or representative thereof; * * * to any com- 
pany, corporation, or association organized cals the laws of 
any foreign government * * * to any company, corporation, 


#7 Under the act of 1927 if a license was revoked the licensee could appeal to the Court 
of Appeals of the District of Columbia, or to the ‘‘district Court of Appeals of the United 
States (for the district) in which the apparatus licensed is located.”” Under an amendatory 
act of July 1, 1930 (46 Stat. L. 844), all appeals in cases involving revocation had to be 
made to the Court of Appeals of the District of Columbia. By this same act appeals could 
be taken by a person adversely affected by any ruling. 

* The constitutionality of this provision was before the Supreme Court in two cases, but 
the Court refused to rule on the ground that the questions were of objectionable generality, 
and the appellants failed to avail themselyes of the right of appeal afforded by the Radio 
Act (White v. Johnson; American Bond and Mortgage Company et al. vy. U nited States; 
283 U. 8S. 367-375). 

# This provision was substantially similar to the powers given the President in World 
War I over radio communications (Public Res. No. 38, July 16, 1918, 65th Cong.). 





REGULATION OF BROADCASTING 15 


or association of which any officer or director is an alien, or of 
as h more than one-fifth of the ¢ apital stock may be voted 

y aliens or their representatives or by a foreign government 
or representative thereof, or by any company, corporation, 
or association organized under the laws of a foreign country. 


Section 13 contained the antimonopoly provision which was the 


subject of extended floor debate and attempts at amendment during 
the passage of the bill. Its language was as follows: 


The licensing authority is hereby directed to refuse a station 
license and/or the permit * * * for construction * * * to any 
person, firm, company, or corporation, or any subsidiary 
thereof, which has been finally adjudged guilty by a Fed- 
eral Court of unlawfully monopolizing or attempting to 
monopolize, after this Act takes effect, radio communication, 
directly or indirectly, through the control of the manufac- 
ture or sale of radio apparatus, through exclusive traffic ar- 
rangements, or any other means, or to have been using unfair 
methods of competition. The granting of a license shall not 
estop the United States or any person aggrieved from pro- 
ceeding against such person, firm, company, or cor poration 
= violating the law against unfair methods of competition 

r for a violation of the law against unlawful restraints and 
aenisiaiies * * * or from instituting proceedings for the dis- 
solution of such firm, company, or corporation. {Emphasis 


supplied. | 


The wording of the provision caused some confusion as to whether 
it applied to a civil or a criminal judgment.” 

Licenses could be revoked by the Commission (sec. 14). for failure 
to operate in accordance with the terms of the license, for violation 
of any provision of the act or of the regulations made thereunder, or 
whenever the Interstate Commerce Committee or any other Federal 
body having jurisdiction should certify to the Commission that the 
licensee failed to afford reasonable facilities, made unjust or unreason- 
able charges, or was guilty of discrimination in services and charges. 
(Revocation for the third cause being directed primarily against sta- 
tions engaged in point to point transmission of commercial messages. ) 

The act also provided (sec. 15) that all antitrust laws would be 
applicable to the manufacture and sale of and trade in radio appa- 
ratus and devices entering interstate commerce, and that if any li- 
censee should be found guilty, either in civil or criminal proceedings, 
of a violation of the antitrust laws, the court could decree that the 
Feaaite shall be revoked. (Settlement by consent decree, of course, 
had no effect on the provisions of the act.) 

Radio licensees were further enjoined (sec. 17) against the acquir- 
ing of any interest in telegraph and telephone companies doing an 
interstate or foreign business if the purpose of such action would be 
“to substantially lessen competition or restrain commerce.” These 
provisions were directed against companies engaged in commercial 
point-to-point wireless transmission. 


” Schmeckebier, op. cit., p. 18 
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A monopoly of broadcasting in political campaigns was prevented 
by the requirement in section 18 that if one Ze egally qualified candidate 
(language preserved in the present act) for public office is permitted 
use of a broadcasting station, equal opportunities shall be afforded to 
all other legally qualified candidates for that same office. The licensee 
had no power of censorship over the material broadcast under the 
provisions of this section, but at the same time, he was not obligated 
to allow the use of his station by any candidate for public office if 
he did not so desire. 

Section 19 contained the provision that all broadcast matter paid 
for must be announced at the time of broadcast as having been paid 
for by the person, firm, company, or corporation which bought the 
time. (A similar provision to this is contained in the present Radio 
Act.) 

Other provisions of the act. pertained to the filing of applications 
for permits for construction, or related to requirements for ship 
stations, priority to distress signals, exchange of messages between 
ship and shore stations, time arrangements to prevent interference 
between Government stations and private stations, the confidential 
character of private messages, interception of messages, and sending 
of false distress signals, except that section 29 specifically provided 
that— 


Nothing in this Act shall be understood or construed to 
give the licensing authority the power of censorship over the 
radio communications or signals * * * and no regulation or 
condition shall * * * interfere with the right of free speech 
by means of radio communications. 


Except that— 


No person within the jurisdiction of the United States shall 
utter any obscene, indecent, or profane language by means 
of radio communication. 


. THe Feperat Rapio ComMission 


The Radio Act was eta and signed by the President on 
February 23, 1927, only 9 days before Congress was to adjourn. 
During this short space of time, nomination and confirmation of the 
five Commissioners had to be made. The five nominations were made 
and sent to the Senate on March 1. Three of the Commissioners 
had been confirmed by March 4, with recess appointments being given 
to the other two. However: 


* * * as the vacancies existed when the Senate was in 
session, no salary could be paid to the unconfirmed 
appointees.** 

One of the confirmed Commissioners died on October 8, 
and another on November 24, 1927. The successor to the 
latter was not appointed until March 29, 1928, being con- 
firmed the following day. Therefore, from November 24, 


51 One of the unconfirmed Commissioners resigned October 31, 1927, before being con- 
firmed ; payment of salary was provided by a special joint resolution approved March 23, 
1928 (45 Stat. L. 1712). The other appointee to the original Commission was not con- 
firmed until March 30, 1928, and received no salary prior to that date (R. S. 1761). 
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1927, to March 29, 1928, there were only 4 Commissioners, 
and of these only 1 had been confirmed by the Senate.™ 


Nor had any money been appropriated for the new Commission, 
which nevertheless was enabled to function due to a clause in the 
Radio Act making it possible for it to utilize the unexpended balance 
existing in the appropriation made to the Department of Commerce 
under the item “Wireless communication laws.” 

It was decided immediately upon the organization of the Com- 
mission that its greatest task lay in the field of broadcasting, due 
to the chaotic condition that had existed since the decision of the 
United States Court for the Northern District of Illinois in the 
Zenith case. When the Commission took office there were 732 stations 
under license, and only 90 channels in the standard or broadcast 
band available for use by them. Some distribution of these 732 
stations over the 90 channels had to be accomplished as quickly and 
efficiently as possible. 

This could be done only by dividing broadcast time, allocating 
frequencies, creating various classes of stations acc ording to assigned 
frequency and power and eliminating some fringe stations altogether. 
While this was taken place, an attempt had to ‘be made to secure “a 
fair and equitable distribution” of stations to the five geographical 
zones. These steps the Commission immediately proceeded to take. 

The results at the end of some few months showed some improve- 
ment but were by no means definitive, as is the impression given in the 
Commission’s annual report for 1928: 


* * * Radio-reception conditions were far from satisfactor 
as the result of the commission’s reallocation of June 15, 1927. 
The reallocation had succeeded to a marked extent in reducing 
interference arising from congestion in the larger metropoli- 
tan centers, where stations had been crowded together with- 
out adequate frequency separation; it had not, however, suc- 
ceeded in remedying heterodyne interference (resulting from 
two or more stations operating simultaneously on the same 
channel), which was ruining reception in rural areas, and 
indeed in all parts of the country. The complaints which 
deluged the Commission made it apparent that changes would 
have to be effected.™ 


At the same time these steps were being taken, concern began to 
grow in Congress that all parts of the country were not getting their 
share of stations. It was particularly charged that discrimination 
had been exercised against the South and West, and that preference 
had been given to high power stations in the North and East. At 
the time the nominations of three Commission members were pending 
in the Senate, it was stated on the floor that there was “great doubt 
with regard to their confirmation, not by reason of anything particu- 
larly against them, but for reasons which appealed to us.”°* It was 
further reported that many Senators were willing to vote for con- 
firmation for 2 years but not for 6 


52 Schmeckebier, op. cit., p. 22. 
83 Federal Radio Commission, Annual Report, 1928, p. 8. 
5% Congressional Record, vol. 69, pt. 3, p. 2533. 
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In order to make the provision for zonal allocation more 


Act which read: 


definite 
the House proposed to change the wording of section 9 of the Radio 





This amendment, 


West. 


In considering applications for licenses and renewals of 
licenses, when and insofar as there is a demand for the same, 
the licensing authority shall make such a distribution of 
licenses, bands of frequency of wavelengths, periods of time 
for operation, and of power among the different States and 
communities as to give fair, efficient, and equitable radio 
service to each of the same. 


In making this change, it was planned to substitute the words: 


The licensing authority shall make an equal allocation to 
each of the five zones established in section 2 of this Act 
* * * and within each zone shall make a fair and equitable 
allocation among the different states thereof in proportion 
to population and area. 


being adopted in the act as follows: 


It is hereby declared that the people of all the zones estab- 
lished by section 2 of this Act are entitled to equality of radio 
broadcasting service, both of transmission and reception, and 
in order to provide such equality the licensing authority shall 
as nearly as possible make and maintain an equal allocation 
of broadcasting licenses, of bands of frequency or wave- 
lengths, of periods of time for operation, and of station 
power, to each of said zones when and insofar as there are 
applic ations therefor; and shall make a fair and equitable 
allocation of licenses, wavelengths, time for operation, and 
station power to each of the States * * * within each zone, 
according to population. The licensing authority shall carry 
into effect the equality of broadcasting service hereinbefore 
directed, whenever necessary or proper, by granting or refus- 
ing licenses or renewals of licenses, by changing periods of 
time for operation, and by increasing or decre: asing station 
power, when applications are made for licenses or renewals 
of licenses: Provided, That if and when there is a lack of 
applications from any zone for the proportionate share of 
licenses, wavelengths, time of operation, or station power to 
which such zone is entitled, the licensing authority may issue 
licenses for the balance of the proportion not applied for 
from any zone, to applicants from other zones for a tempo- 
rary period of ninety days each, and shall specifically desig- 
nate that said apportionment is only for said period. Allo- 
cations shall be charged to the State, District, Territory, o 
possession wherein the studio of the station is located and not 
where the transmitter is located. 


which came to be called the Davis amendment 
because it had been drafted by Representative Edwin L. Davis, of 
Tennessee, was adopted after prolonged debate by a vote of 235 to 
135, largely based on a sectional division of East against South and 
"The language of the amendment was changed and added to, 





% Public Law No. 195, 70th Cong., March 28, 1928. The 1 


arising from stations with transmitters in New Jersey and studios in New York. 


language of the last sentence 
of the amendment was adopted in the present form mainly to settle the allocations problem 
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In addition to the more stringent allocation proceedings called for 
in the Davis amendment, the act. of March 28 also extended the life 
of the Commission as the licensing authority for broadcasting until 
March 16, 1929. It further provided that the Commission should 
grant no license or license renewal for a period longer than 3 months. 
(In the original act, the period of licensing for broadcast stations 
was 3 years. ) 

Another unusual provision was one which stated that— 


The term of office of each member of the commission shall 
expire on February 23, 1929, and thereafter commissioners 
shall be appointed for terms of two, three, four, five and six 
years, respectively, as provided for in the Radio Act of 1927. 


This put the Commissioners somewhat on the spot, insofar as the 
short period elapsing between the passage of the amendment and their 
reconfirmation was concerned, putting them, in effect, on probation 
for a year, and their “uncertain tenure” was cited by the House com- 
mittee as a source of embarrassment to them.°® 

On March 4, 1929, a further act was passed “* * * continuing the 
powers and sbi of the Federal Radio Commission under the 
Radio Act of 1927 * * *”* It continued the Commission’s powers 
until December 31, 1929, again legislated all the Commissioners out 
of office after 1 year, but added to the C ommission’ s staff the positions 
of General Counsel (at $10,000 per year) and 3 legal assistants (at 
salaries of $7,500 each). Thus, “by July 1, 1929. the staff of the 
Commission, with the exception of the Commissioners and their secre- 
taries, had reached 80 persons, an increase of 59 over the number a 
year earlier.® 

Meanwhile, the provisions of the Davis amendment were creating 
some confusion and difficulty as far as Commission functioning was 
concerned, so that the President, in his annual message when Congress 
reconvened on December 2, 1929, spoke out against it in the following 
words, recommending at the same time that the Commission be given 
permanent status: 


I recommend the reorganization of the Radio Commission 
into a permanent body from its present temporary status. 
The requirement of the present law that the Commissioners 
shall be appointed from specified zones should be abolished 
and a general provision made for their equitable selection 
from different parts of the country. Despite the effort of 
the Commissioners, the present method develops a public 
insistence that the Commissioners are specially charged with 
supervision of radio affairs in the zone from which each is 
appointed. As a result there is danger that the system will 
degenerate from a national sy stem into five regional agen- 
cies with varying practices, varying policies, competitive ‘ten- 
dencies, and consequent failure to ‘attain its utmost capacity 
for service to the people as a whole.*® 


* 70th Cong., H. Rept. 800, p. 2. 

57 Public Law No. 1029, 70th Cong. 

5 Schmeckebier, op. cit., p. 33. 

&® Congressional Record, 71st Cong., Ist sess. 
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This recommendation of the President was rejected by the Congress, 
but, on December 18, 1929, it once again renewed the life of the Radio 
Commission, this time in language that attested to its increasing 
permanence: 


* * * oJ] powers and authority vested in the Federal Radio 
Commission * * * shall continue * * * until otherwise pro- 
vided by law * * *”® 


The act further provided for the appointment of a chief engineer and 
two assistants to the Commission. , 

An important amendment (H. R. 12599), changing the process for 
making appeals, passed and was signed into law on July 1, 1930." 
Under the provision of the original act of 1927, an appeal relating to 
a new license, a renewal, or a modification, could be made to the Court 
of Appeals of the District of Columbia, but an appeal from revoca- 
tion proceedings could be made either to a district court or to the 
Court of Appeals of the District of Columbia. The new amendment 
provided that all appeals could be made only to the Court of Appeals 
of the District of Columbia. It further provided that an appeal 
could be taken “by any other person, firm, or corporation aggrieved 
or whose interests are adversely affected by any decision of the Com- 
mission.” By this amendment, another station, if adversely affected 
by the assignment of a channel to a station, could now appeal the 
decision. 

One of the difficulties of court procedure in appeals cases up to this 
time centered around the question as to whether the court could re- 
view testimony, as well as questions of law and findings of fact by the 
Commission. Section 16 (d) of the amendment stated : 


Review by the court shall be limited to question of law 
and * * * findings of fact by the commission, if supported 
by substantial evidence, shall be conclusive unless it shall 
clearly appear that the findings of the commission are arbi- 
trary and capricious. 

Another change was made, in that— 


the court’s judgment shall be final, subject, however, to re- 
view by the Supreme Court of the United States upon writ 
of certiorari on petition therefor under section 346 of title 
28 of the Judicial Code by appellant, by the commission, or 
by any interested party intervening in the appeal. 


The amendment thereby prevented the court from considering a case 
de novo, required a ruling on the record as sent up by the Commission, 
and provided for review by the Supreme Court of the United States, 
which had refused to review a decision of the Court of Appeals of the 
District of Columbia on the grounds that such a review would be 
essentially legislative or administrative.®” 

After these laws were passed, no further legislation vitally affect- 
ing radio broadcasting was enacted until the passage of the act creat- 
ing the Federal Communications Commission in 1934. 


© Public Law No. 25. Tist Cong. (S. 2276). 


= Public Law No. 494, 71st Cong., an act to amend sec. 16 of the Radio Act of 1927. 
® Federal Radio Commission v. General Electric Company, et al., 281 U. S. 464-70. 
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CHAPTER II 


EVENTS LEADING UP TO THE ABOLISHMENT OF THE 
FEDERAL RADIO COMMISSION AND THE ESTABLISH- 


MENT OF THE FEDERAL COMMUNICATIONS COMMIS- 
SION 
1. H. R. 7716 


In an article by Carl J. Friedrich and Evelyn Sternberg appearing 
in the American Political Science Review, the statement is made: 


For some years, various Government officials had ex- 
pressed an interest in the establishment of an overall com- 
mission concerned with communications. The existing setup 
was unsatisfactory, since authority was divided between the 
ICC and FRC and the Department of Commerce. In 1932- 
33, a legislative attempt to combine the Radio Division of the 
Department of Commerce with the Commission was stymied 
by President Hoover’s pocket veto after the bill had been 
passed by both Houses.’ 


This attempted legislation marks a most important step along the 
way toward establishment of the FCC in 1934. The bill which 
President Hoover refused to sign was H. R. 7716, and a great many 
of the provisions of the act of 1934 derive from it. Attempts were 
made to solve certain new problems of Commission function and regu- 
lation of station operation, some of which resulted from inadequacies 
of the 1927 act, while others were products of the “hard times” that 
radio had come upon, along with all other business, during the 
depression period. 

Part of the difficulty that had arisen in connection with Commission 
regulation of broadcast stations can be attributed to the fact that 
radio, still a rather new phenomena, from a business standpoint, was 
undergoing some of its worst growing pains during this most difficult 
of all per ‘iods. To illustrate, Llewellyn White, “in The American 
Radio,? categorizes this history of Government regulation of radio 
broadcasting into five periods. The period from to 1932 is called 
“the cleanup pet iod.” The so-called “cleaning up” was the result of 
attempts both by the Government and the more responsible elements 
of the industry to rectify some of the abuses that had arisen as a result 
both of depression and inadequate or ineffective regulation. 

H. R. 7716, as it came from the House of Representatives, provided 
for the amendment of 12 different sections of the Radio Act of 1927.° 


The American Political Science Review, vol. No. 5, October 1943, Congress and the 
Control of Radio Broadcasting, by Carl J. Fricdrieh’ and Evelyn Sternberg, p. 801. 


The American Radio, a report on the broadcasting industry in the United States, by 
L le wellyn White. University of Chicago Press, 1947. 


® Report to accompany H. R. 7716, submitted by Mr. Davis (H. Rept. 221, 72d Cong., 


lst sess.). 
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An examination of the Senate report will suffice to study the bill both 
as it emerged from the House and as it was amended by the Senate 
since the Senate report gives both House and Senate versions, after 
beginning with the statement: * 


* * * the report of the Committee on Merchant Marine, 
Radio, and Fisheries is so complete that your committee be- 
lieves it will be most helpful to the understanding of the pro- 
posed changes by the House as well as to consideration of the 
amendments by the Senate to include most. of that report 
herewith as follows: 


The bill as it left the House amended the Radio Act of 1927 by 
clarifying and amplifying provisions dealing chiefly with Commis- 
sion procedure and administrative function. ‘In addition, it also con- 
tained several entirely new provisions. Among them was one which 
forbade the broadcast by a radio station of any information which 
concerned a lottery, gift enterprise, or similar scheme which offered 
prizes and was dependent in whole or in part upon lot or chance, fixing 
a penalty for such violations. 

However, the most important changes recommended in H. R. 7716 
pertained to the following topics: 

a) A fixed term for the Chairman of the Commission. 

The amendment of section 3 of the act provided for a fixed term for 
the Chairman instead of an indefinite period and also provided for a 
Vice Chairman to function in the event of absence or disability of the 
Chairman. 

(6) Changes in the wavelength or power of a station could no 
longer be made without a hearing. (Sec. 4, par. (f) of the existing 
law. Under this section no hear ing was required.) 

(c) An outline of procedure for hear ings. 

Paragraph (k) of section 4 was amended by setting forth more par- 
ticular ly the vmetbiods the Commission should ‘employ i in the conduct of 
its hearings. It specifically authorized holding of public hearings, 
provided that they could be held at any design: ated place, and desig- 
nated who might hold such hearings and the limits of their author ity 
in doing so. This amendment, as further revised by the Senate, was 
the subject of prolonged debate in both Houses and considerable com- 
ment in the press.’ The Senate committee had amended the House 
text of the bill by striking out those words which authorized all he mare 
ings to be held by “examiners or other employees of the Commission” 
and restric ting the use of examiners in the holding of hearings. (Un- 
der existing law at the time the amendment was offered, the Commis- 
sion had assumed authority to empower the examiners it had ap- 
pointed to hold hearings, since the Radio Act of 1927 simply ae amet 
that the Commission “should hold hearings,” and stated that “ex 
aminers are among those that may be appointed by the Commission.”) 

In offering the revised amendment, the Senate report commented : 


During recent months the Commission has directed that ex- 
aminers hold practically all hearings. In some cases parties 
to contests before the Commission have found it impossible 


*Senate report to accompany H. R. 7716, submitted by Mr. Dill (S. Rept. 1045, 72d 
Cong., 2d sess.). 


5 See Broadcasting magazine, January 1, 1933, p. 5. 
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to secure hearings before the Commission after an examiner 
had taken all the testimony. Under present procedure there 
seems to be little justification for the continuation of five 
Commissioners unless the Commissioners are to conduct the 
hearings and do the work originally intended by the law. If 
this policy is to continue, it would seem to be in the interest 
of economy to cut the Commission to three members or to a 
director of radio. 

Your committee believes it more desirable that the Commis- 
sion should hold all important hearings and secure more per- 
sonal knowledge of contests by this method, and for that 
reason has provided that all hearings on major radio questions 
shall be held by the Commission, or by a Commissioner, or 
by a number of the Commissioners as the Commission may 
designate. 

An amendment to the House text provides that the Com- 
mission may authorize an examiner to hold certain hearings, 
but that in such cases the Commission shall permit an oral 
argument on the request of either party. 


(d) Provision for the painting of radio towers. 

In the first recognition of the exigencies of the growing air age, 
section 5 was amended to authorize the Commission to “require the 
painting and/or elimination of radio towers if in its judgment such 
towers constitute, or may constitute, a menace to air navigation.” 

(e) A provision permitting the levying of a fine in cases of law 
volation. 

In regard to an amendment of section 14 of the Radio Act, relating 
to the revocation of licenses, the Senate report stated : 


The House language provided for revocation, modifica- 
tion, or suspension. Your committee believes that a fine is 
preferable to modification or suspension, and has provided 
that licenses may be revoked or the owners fined, not to ex- 
ceed $1,000, in case of violation of the law. 


(The provision for a fine in case of law violation has never been en- 
acted into any radio law, although, over the years, it has been recom- 
mended many times. Two of the more recent occasions where this 
step was recommended are contained in the 1948 Hoover Report and 
the more recent FCC Network Study.) 

This amendment, along with the amendment providing for the 
elimination or reduction of Commissioners, was bitterly fought by 
the radio industry. In regard to testimony before the Senate Inter- 
state Commerce Committee on December 22 and 23, given by Henry A. 
Bellows, CBS vice president, Broadcasting stated : 


New and most alarming powers to suspend stations would 
be given the Commission under the proposed amendment 
authorizing it to suspend stations as well as revoke or mod- 
ify licenses, Mr, Bellows asserted, in opposing that provi- 
sion. Stations, he declared, survive on their advertising 
revenues, and a 30-day suspension would mean termination 
of contracts and probably the “ruin” of certain stations. 
The public, moreover, he declared, would be the obvious vic- 
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tim, since it would be deprived of the station’s service * * *. 
Mr. Bellows concurred in a statement by Chairman Cou- 
zens (Republican), Michigan, that a fine would be , prefer- 
able to a suspension and would serve the same purpose.’ 


(f) A revision in the procedure for appeals. 

Section 10 substituted for section 16 of the radio law a provision 
very similar to that which had existed when the act was originally 
passed in 1927 “in order to provide a more efficacious procedure in 
appeals.” Provisions were added that gave the licensee whose license 
had been revoked or the owner who had been fined the right of appeal 
in the lower district court. Thereby, he would no longer have been 
required to bring the case to W ashington, D. C., to prosecute his appeal 
in the district courts of the District of Columbia. It was stated that 
this kind of provision would result in submittal of questions of radio 
law to judges of the district courts and circuit courts of appeals 
instead of all radio law questions having to be passed upon by the 


District Court of Appeals of the District of Columbia. The committee 
report stated: 


This is especially important from the standpoint of build- 
ing up a series of legal interpretations of radio law by differ- 
ent inferior courts of the United States. 


(7g) Section 13 contained a new provision requiring that no person 
should broadeast “any information concerning any lottery, gift enter- 
prise, or similar scheme, offering prizes dependent in whole or in 
part upon lot or chance, etc.” The committee report stated: 


The committee does not think that the United States should 
permit any radio station, licensed and regulated by the Gov- 
ernment, to engage in such unlawful practices. Furthermore, 
the broadcast of such information is unfair to the newspapers, 
which are forbidden the use of the mails, if they contain 
such information. 


(h) The treatment of political candidates. 

Section 14 of H. R. 7716 struck out section 18 of the Radio Act of 
1927 in regard to treatment of political candidates for public office, 
and substituted for it the following intent: 


The purpose of this amendment is to extend the require- 
ment of ecjuality of treatment of political candidates to sup- 
porters ard opponents of candidates, and public questions 
before the people or a legislature or city council for a vote. 
It also prohibits any increased charge for political speeches. 

No station owner is required to permit the use of his station 
for any of these purposes, but if a station permits one candi- 
date or the supporters or opponents of a candidate, or of 
a public question upon which the people are to vote, then 
the requirement of equality of treatment and of no higher 

rates than the ordinary advertising rates shall be charged. 


These in summary form are the more important changes in the text 
of the Radio Act of 1927 that were suggested in the House and Senate 
amendments to the bill.’ The conference report on the bill * removed 


® Tbhid., p. 15. 


7 Conference mepert to accompany H. R. 7716, submitted by Mr. Davis of Tennessee 
(H. Rept. 2106, 72d Cong., 2d sess.). 
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many of the more controversial provisions. These major revisions 
involved : 

(a) The provision in the House bill which authorized any ex- 
aminer or other officer or employee, when designated by the Commis- 
sion, to hold hearings without limitation. In lieu of this an amend- 
ment was inserted authorizing the Commission to empower examiners 
to hold hearings in certain restricted instances, and further provided 
“that in all cases heard by an examiner the Commission shall grant 
oral arguments on request of either party.” 

(6) A provision was added (sec. 10) requiring that all opinions or 
memorandum opinions filed by the Commission in support of its de- 
cisions be entered on record, and such record made public on request 
of any party interested. 

(c) The Commission was empowered to grant additional licenses 
for stations not exceeding 100 watts, “if the public interest would be 
served thereby and interference with other stations would not result” 
(sec. 16, amending sec. 9 of the 1927 act). 

The report stated : 


The purpose of this amendment is to permit the Commis- 
sion to license local stations in areas which, on account of 
topography, distances from existing broadcasting stations, 
or their conditions, are without adequate radio service * * * 


(dq) The provision that a station license could be modified or sus- 
pended, as well as a fine imposed, was changed so that no more than 
a fine, not to exceed $1,000 for each day’s violation, could be handed 
down. 

(e) Fifteen days was substituted for the wording “a reasonable 
opportunity” with respect to the time allowed to show cause why a 
revocation should not be issued or a fine imposed. 

(f) The conferees substituted the Circuit Court of Appeals for the 
District Court in regard to the filing of appeals to any order of the 
Commission revoking a station license or fining a station owner. 

(g) One interesting provision which was dropped from the legisla- 
tion originated, in part at least, as the result of complaints involving 
stations with transmitters in Mexico and broadcast studios in the 
State of Texas. These stations, broadcasting programs which con- 
tained “questionable advertising,” operated at greater power than that 
allowed to stations in the United States, and could be heard almost 


all across the Nation. The wording of the amendment was to the 
effect that— 


No person, firm, company, or corporation shall be per- 
mitted to locate or maintain a radio broadcast studio * * * 
whereby sound waves * * * are converted into electrical 
energy and transmitted, or delivered, to a radio station in a 
foreign country for the purpose of being broadcast from a 
radio station there, and thereby transmitted back into the 
United States without first obtaining permission from the 


Federal Radio Commission upon proper application there- 
— 


This amendment was later dropped because of the embarrassing 
situation it would have brought about between the United States and 
other friendly nations such as Britain, Canada, and Mexico. 
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(hk) An amendment was eliminated in conference which proposed 
the repeal of section 5 (c) of the Radio Act of 1927 which restricted 
the issuance of radio licenses to American citizens. The amendment 
that was dropped proposed to somewhat broaden the restriction to 
enable not more than one-fifth of the capital stock of any corporation 
to be voted by aliens or their representatives. 

As was mentioned earlier, once the bill had passed in final version 
in both the House and Senate it was pocket vetoed by the President. 
Although he did not divulge his reasons for vetoing the bill officially, 
an unofficial interpretation of his reasons for doing so is given in the 
March 15, 1933, issue of Broadcasting: 


It was ascertained at the White House that, following 
usual practice, the retiring President inquired of the Radio 
Commission whether there were objections to the bill * * *. 

The Commission, it was learned, replied among other 
things that the provision limiting the authority of the exam- 
iners would require that the Commission or a Commissioner 
hold probably 80 percent of all hearings; that the provision 
for new 100-watt stations was ambiguous since it was not 
clear as to whether the Davis amendment applied, and that 
the new court provisions permitting appeals from Commis- 
sion decisions to circuit courts throughout the country would 
necessitate additional employees.*® 


Regardless of its ultimate failure to pass and become law, however, 
H. R. 7716 played an extremely important role in the drafting of 
legislation that was to pass the Congress and to be signed by the new 
President in just a few months’ time. The debate in connection with 
the bill and the legislative compromises that marked its passage in 
both Houses would serve to put in better focus the issues before the 
Congress in the new session. 


2. Tue Prestiwent Requests Coneress To Pass A New Rapto Law 


In the summer of 1933, at the suggestion of the President, the Hon. 
Daniel C. Roper, then Secretary of Commerce, appointed an Inter- 
departmental Committee on Communications to consider a national 
communications policy. The committee was to conduct “what the 
President stated should be a study—not an investigation—of the pres- 
ent condition of what we are accustomed to call ‘the communications’ 
related primarily to interdepartmental service.”® The Committee, 
which came to be known as the “Roper Committee,” consisted of, in 
addition to the Secretary of Commerce: 

Dr. W. M. W. Splawn, special counsel, House Committee on Inter- 
state and Foreign Commerce; Dr. Irvin Stewart, Department of State ; 
Lt. Comdr. E. M. Webster, Coast Guard, retired, Treasury Depart- 
ment; Maj. Gen. Irving Carr, War Department; Capt. S. C. Hooper, 
Navy Department; Maj. Gen. C. McK. Saltzman (a former chairman 
of the Radio Commission), Commerce Department; Dr. J. H. Del- 
linger, Bureau of Standards; and Herbert L. Petty, Secretary of the 
Federal Radio Commission. 





8 Broadcasting magazine for March 15, 1933, p. 30. 

® Statement of Hon. Daniel C. Roper, Secretary of Commerce, before the House of Rep- 
resentatives Committee on Interstate and Foreign Commerce hearings on H. R. 8301, Tues- 
day, April 10, 1934, pp. 1-2. 








Ye Ww Te 


REGULATION OF BROADCASTING 27 


In its report that Committee, among other things, recommended the 
establishment of a Federal Communications Commission to which 
should be transferred the jurisdiction of the Interstate Commerce 
Commission over common carriers by wire or wireless; of the Federal 
Radio Commission, and of the Postmaster General over telegraph 
companies and telegraph lines,’ 

After consideration of the confidential report of the Committee, 
which was submitted to the President in December 1933, Mr. Roose- 
velt, on February 26, 1934, sent the following message to Congress: 


I have long felt that for the sake of clarity and effective- 
ness the relationship of the Federal Government to certain 
services known as “utilities” should be divided into three 
fields: Transportation, power, and communications. The 
problems of transportation are vested in the Interstate Com- 
merce Commission, and the problem of power, its develop- 
ment, transmission, and distribution, in the Federal Power 
Commission. 

In the field of communications, however, there is today no 
single Government agency charged with broad authority. 

The Congress has vested certain authority over certain 
forms of communications in the Interstate Commerce Com- 
mission, and there is in addition the agency known as the 
“Federal Radio Commission.” 

I recommend that the Congress create a new agency to be 
known as the “Federal Communications Commission,” such 
agency to be vested with the authority now lying in the Fed- 
eral Radio Commission and with such authority over com- 
munications as now lies with the Interstate Commerce Com- 
mission—the services affected to be all of those which rely 
on wires, cables, or radio as a medium of transmission. 

It is my thought that a new Commission such as I suggest 
might well be organized this year by transferring the pres- 
ent authority for the control of communications of the Radio 
Commission and the Interstate Commerc e Commission. The 
new body should, in addition, be given full power to investi- 
gate and study the business of existing companies and make 
recommendations to the C ongress for additional legislation 
at the next session. 


FRANKLIN D. RooskEvEtt. 
Tue Wuire Houwsk, February 26, 1934™ 


The letter of the President contained two key phrases: that the 

“present authority” of the FRC and ICC should be transferred to the 
new Commission, and “the new body should be given full power to 
investigate and study * * * and make recommendations to the Con- 
gress for additional legislation at the next session.” Because of this 
language, many Congressmen, in particular Congressman Rayburn, 
chairman of the House committee which would consider any bill, felt 
that what the President wanted and what Congress should give him 


10 See Broadcasting magazine, December 15, 1933, p 
11 Message (of President) recommending that Therese create a new agency to be 
known as the FCC. 1 p. (S. Doc. 144, 73d Cong., 2d sess.). 
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was minimum legislation, leaving the more controversial issues open 
for the new Commission to study with a view to further legislation. 
Therefore, “With the approval of the President, Senator Dill and 
Representative Rayburn started drafting bills after agreement that 
controversial subjects should be omitted.” ** 
In fact, after a White House conference with the President, Senator 
Dill said : 
It is far wiser to let the proposed Commission have power 
to make these studies than try to have Congress legislate on 
intricate and complex aspects of the communications program 
at this time. If we leave out the controversial matters, the 
bill can be passed at this session of Congress; otherwise it 
cannot.’ 
3. S. 2190 


In spite of all intentions to the contrary, however, the Senate bill 
(S. 2190) immediately became a center of controversy. Dr. Friedrich 
states: 


* * * because it called for the repeal of the Radio Act of 
1927. Under this act, the industry had jockeyed itself into 


a position of legal security which would be lost if the act 
were repealed. 


As early as March 1, 1934, the magazine Broadcasting indicated the 


concern of the industry toward the Senate bill in an article which 
stated : 


Despite previous announcements that the proposed legis- 
lation would simply consolidate the present Radio Act with 
those provisions of the Interstate Commerce Act relating to 
wire and radio communications, the measure introduced by 
Senator Dill * * * of Washington, is regarded as far from 
“uncontroversial” insofar as the broadcasting industry is 
concerned * * * 

The Dill measure embodies practically every amendment 
proposed in the last few years in Congress against which 
broadcasting interests have protested. “That the NAB, in 
behalf of the industry, will vigorously resist passage of the 
bill as introduced is a foregone conclusion. 


In the hearings held in the Senate committee on March 9, 10, 13, 
15, 1934,° the following provisions of the bill were a subject of con- 
troversial testimony : 

(a) Section 307 (b), which provided no channel should be reserved 
for the use of 1 station for a distance of more than 2,200 airlines 
miles, and such additional stations as might have licenses granted them 
as a result of this amendment would not be charged to the quota of the 
States in which they were located.** Witnesses objected in committee 


2 Friedrich and Sternberg, op. cit., p. 80 

13 Broadcasting magazine, February 15, 1934, p. 5. 

%4 Tbid., p. 802. 

cad Interstate Commerce Committee of the Senate, hearings on S. 2910, for regulation 
of interstate and foreign commerce by wire or radio. ili—219 pages. 

% Public Law No. 195, 70th Cong., created the so-called Davis amendment, which 
<p eee of radio stations in equal amounts to all zones in the Nation. (See 
pp. 
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hearings that this provision would automatically delete all clear-chan- 
nel stations operating on the coastlines of the Nation, and that it 
would also allow the indiscriminate licensing of 250-watt stations 
throughout the country without charging them to quota. Testimony 
was also elicited that the Davis amendment had not effectively brought 
about an equal division of broadcast stations to each geographical area 
in the Nation and should, itself, be repealed instead of retained. 

(b) The license terms of stations were to be decreased from a 3-year 
period allowed by the Radio Act of 1927, toa 1-year period. (Licenses 
at that time ran only 6 months, although the Commission could, if it 
chose, take advantage of the 3-year provision.) The industry, nat- 
urally, preferred a longer provision of license tenure and, therefore, 
opposed a legislative provision limiting license span to 1 year. 

(c) Authorization was made to the Commission to fine stations a 
maximum of $1,000 per day for making false statements in applica- 
tions, and to levy such fines without hearings. 

(d) A new provision (sec. 315 (b), (c)) tightened up the rules for 
political feodmdlian against which many stations had been protesting be- 
cause of existing libel laws, by providing that speeches and discus- 
ions of public questions could not be censored by station owners, and 
further specified that the rates charged by stations should be regular 
commercial rates. 

(e) There was a further provision, in addition to the provision en- 
abling a fine to be levied, for suspension of station licenses in cases of 
violation of regulations, when it was felt that revocation of the license 
would be too drastic. 

(f) The procedural and administrative provisions of the act were 
rewritten entirely and made to conform more nearly to Interstate Com- 
merce Commission procedure. District courts throughout the country, 
instead of the Court of Appeals of the District of Columbia, as pro- 
vided under the act of 1927, were again to become the appellate 
bodies.?” 

To a very considerable extent, the testimony of Henry A. Bellows, 
former Radio Commissioner and subsequent vice president of CBS, 
typifies the type of industry opposition toward this version of the 
bill. Similarly, Chairman Sykes, of the Federal Radio Commission, 
peinted out where that body stood in connection with certain of its 
provisions.” 

Mr. Bellows based his testimony principally on the grounds that the 
radio section of the Senate bill was in direct conflict with the suggestion 
of President Roosevelt that the measure be uncontroversial.® He 
thereupon suggested that the whole radio section of S. 2910 be stricken 
out and that the provision of the Rayburn bill (H. R. 8301) which 
would simply abolish the Radio Commission and transfer its func- 
tions to the new agency be substituted. 


17 Both procedures had been recommended earlier at one time or another in the drafting 
and amending of the Radio Act of 1927, as has been discussed earlier, but, from the time 
of passage of Public Law No. 494 of the 7ist Cong., appeals had been brought to the 
Court of Appeals of the District of Columbia. 

18 Hearings on the “broadcasting phase” of S. 2910 were held and completed on March 
9,1934. See testimony of Henry A. Bellows and E. O. Sykes. 

18 See the President’s message. 
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He then criticized the clear-channel breakdown proposal, stating: 


If it fixes by statute the mileage separation between high- 
powered stations, why not do exactly the same thing for the 
regionals and locals? We have no specific quarrel w sith 2,200 
miles, but we do protest most earnestly against this basic 
change in the whole theory of the Radio Act. * ** We be- 
lieve that the new Commission should be free to deal with 
its technical engineering problem in its own way. * * * What 
this section actually does is to put Congress into the elec- 
trical engineering profession, with a provision which may be 
a serious burden upon the new Commission before Congress 

can possibly get round to changing it.*° 


The same objection, the witness asserted, applied to the 250-watt 
station provision. He stated that the Commission, under the present 
act, was free to do approximately what the provision suggested, and 
pointed out that the “quota” system was not mentioned, as such, in 
the existing act, but that it was purely “a bit of administrative ma- 
chinery set up by the Commission—and a bit of machinery, be it said 
in passing, which already creaks so much that the Commission is now 
in the process of overhauling it.” 7 

He then attacked the provision which would have reduced the 
maximum term of broadcasting licenses from 3 years to 1 year in 
these words: 





The short-term license has been a serious barrier to the 
technical advance of radio, but at least there has always been 
the consolation that Congress recognized the ultimate desir- 
ability of giving some semblance of stability to the business 
by authorizing licenses for as much as 3 years. * * * 

Now. after 7 years, it is proposed to destroy that hope, and 
to tell the new Commission that broadcasting must remain un- 
stable, hazardous, unable to look ahead with any assurance or 
confidence.?? 


On the subject of the very controversial “revocation” clause, he 
stated that the bill seemed to reverse the entire theory of the Radio 
Act that a licensee should have his “day in court.” He asserted that 
the measure did not provide for a hearing. Senator Dill objected to 
this interpretation, and declared that a hearing was provided for. 
Mr. Bellows asked that the provisions then in effect in the Radio Act 
of 1927 be retained and the amendment deleted. He stated: 


We feel that it is utterly foreign to the whole spirit of the 
Radio Act to set up such an arbitr: ary power of radio life and 
death as is provided in this section. 


Vigorous objection was also voiced by Mr. Bellows to the provision 
for a $1,000-a-day fine for violation of radio regulations. The alle- 
gation was made that it would turn the Commission into a “radio 
police court.” 


2 Hearings before the Committee on Interstate Commerce, U. S. Senate, 73d Cong.; 
2d sess., on S. 2910, a bill to provide for the regulation of interstate and foreign com- 
munications by wire or radio, and for other purposes, March 9, 10, 13, 14, and 15, 1934, 
pp. 56—57. 

21 Tbid., p. 57. 

22 Ibid., p. 58. 
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On the political section of the proposed bill, the witness testified it 
would prohibit debate of public questions on the air, and daniage the 
usefulness of radio. In the light of practical experience, he said, 
the present political section does need revision, either to safeguard 
the right of free speech or to protect the broadcasters, “but, certainly, 
we do not want to see our liability for slander increased to a point 
where we shall have to bar all candidates for public office and all 
their supporters, and all discussion of public questions to be voted on 
at an election from the air.” * 

Chairman Sykes in his testimony ** informed the committee that the 
Radio Commission endorsed the proposal for a Communications Com- 
mission. He, too, opposed the provision having to do with the clear 
channel breakdown into units separated by a distance of 2,200 miles, 
and similarly opposed additional licensing of 250-watt stations without 
charging them up to quota. Judge Sykes recommended a revision 
of the jurisdiction of the three divisions proposed in the Senate bill.** 
He suggested that the radio division be called the radio broadcast 
division and that its jurisdiction be limited to broadcasting and ama- 
teur service. (The Senate bill added mobile services.) Where the 
Senate bill proposed that each division of the Commission should have 
particular jurisdiction and that the whole Commission should have 
Jurisdiction over all matters which did not fall within the jurisdiction 
of one or more of the divisions, Judge Sykes proposed that the full 
Commission handle the assignment of frequencies or bands of fre- 
quencies to the various radio services rather than let such allocations 
rest with any single division. “All radio services,” he said in ex- 
planation, “must use a common medium and the type of service is not 
necessarily the criterion of interference. This change will avoid con- 
flicts of jurisdiction between divisions.” *° 

He recommended the deletion of the “Davis amendment” in the 
following words: 


The provision of the bill which contains the Davis amend- 
ment to the original section 9 of the Radio Act of 1927 is 
contrary to natural laws and results in concentration of the 
use of frequencies in centers of population and a restriction 
of facilities in sparsely populated States, even though inter- 
ferences would permit the operation of one or more addi- 
tional stations. Because of the size of the zones this distribu- 
tion results in providing ample broadcasting service in small 
zones and lack of service in large zones. Experience has pro- 
vided that the section as proposed is very difficult of ad- 
ministration and cannot result in an equality of radio broad- 
casting service. In the provision suggested, service is made 
an important criterion, making it possible to carry out the 
statutory provisions of public interest, convenience, and 
necessity without artificial restrictions.”* 


23 [bid., p. 63. 

‘ Thid., pp. 37-47. 

23°'The Senate bill would have created a Commission of 7 members which would take 
4ver all of the functions of the Radio Cemmission, Interstate Commerce Commission, and 
other agencies dealing with radio, cables, and telegraph, the Chairman to be a general 
member, with the 3 civisions, radio, telephone, and telegraph, to be presided over by 2 
Commissioners, 1 of whom would be a Vice Chairman. A similar provision was contained 
in H. R. 7716 

% Ibid., p. 38 

27 Tbid., pp. 39—40. 
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Finally, in connection with the proposed shift of appeals cases 
from the Court of Appeals of the District of Columbia to other Fed- 
eral courts, the witness said the Commission had experienced good 
results under section 16 of the old bill and that he felt it was essen- 
tial in the new bill: 


A consistent body of radio jurisprudence has grown up. 
A single court has become well informed concerning a tech- 
nical subject. It would seem desirable to continue to afford 
a direct method of appeal in the two instances provided for 
and such continuance would not give rise to any claim of dis- 
crimination by other persons or “arriers subject to the juris- 
diction of the proposed Communications Commission.’ 


After the testimony had been presented in the 5 days of hearing 
on the bill, it was evident that the industry felt it had done a good 
job of refutation to some of its provisions. On March 15, Broad- 
casting stated : 


Bearing out predictions made immediately after the bill 
was introduced last month, new broadcasting provisions of 
the measure were sharply criticized in behalf of the broad- 
casting industry and, in some instances, by the Radio Com- 
mission itself. The result was that a conciliator y attitude 
was taken by committee members, notably Chairman Dill 
(Democrat of W ashington), author of the measure, and it 
seemed apparent that most, if not all, of the amendments 
would be deleted or altered so as to minimize opposition.” 


THe WaGner-Hatrretp AMENDMENT 


In the article “Congress and the Control of Radio Broadcasting” ® 
the authors make the statement : 


The greatest eee (over S. 2910, which had been 
amended and changed to S. 3285) was over the so- sane 
Wagner-Hatfield amendment, which would require that 2 
percent of facilities be allotted to religious, cultural, agri- 
cultural, cooperative, labor, and similar nonprofit organiza- 
tions. Variety reported that “the NAB were in a panic 
checking off names of Senators and trying to pull wires to 
get votes.” The NAB wrote to all Senators asking them 
“not to destroy the whole structure of American “broad- 
casting.” ** 


The wording of the amendment, which was offered from the Senate 
floor on May 15, 1934,5? was as follows: 


To eliminate monopoly and to insure equality of oppor- 
tunity and consideration for educational, religious, agricul- 
tural, labor, cooperative, and similar non-profit- making 
associations, seeking the opportunity of adding to the 


8 Ibid., p. 44. 

20 Broadcasting magazine, March 15, 1934, p. 
# Op. cit., p. 802. 

51 Variety, May 22, 1934. 

32 Congressional Record, vol. 78, pt. 8, p. 8828. 
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cultural and scientific knowledge of those who listen in on 
radio proesons all existing radio broadcasting licenses 
issued by the Federal Radio Commission, and any and all 
rights of any nature contained therein, are declared null and 
void 90 days following the effective date of this act, anything 
contained in this act to the contrary notwithstanding. 

The Commission shall, prior to 90 days following the 
effective date of this act, reallocate all frequencies, power, 
and time assignments within its jurisdiction among the 5 
zones herein referred to. 

The Commission shall reserve and allocate only to educa- 
tional, religious, agricultural, labor, cooperative, and similar 
non-profit-making associations one-fourth of all the radio 
broadcasting facilities within its jurisdiction. The facili- 
ties reserved for, or allocated to, educational, religious, agri- 
cultural, labor, cooperative, and similar non-profit-making 
associations shall be equally as desirable as those assigned to 
profitmaking persons, firms, or corporations. In the dis- 
tribution of radio facilities to the associations referred to in 
this section, the Commission shall reserve for and allocate to 
such associations such radio broadcasting facilities as will 
reasonably make possible the operation of such stations on a 
self-sustaining basis, and to that end the licensee may sell 
such part of the allotted time as will make the station 
self-supporting. 


Senator Dill, chairman of the Interstate Commerce Committee 
opposed the measure, although he claimed himself to be in favor of 
educational broadcasting, and argued that the so-called noncommer- 
cial stations, in order to be self-supporting, would have to sell about 
75 percent of their time. His solution was to require that the com- 
mercial stations give a certain percentage of their time to nonprofit 

organizations.” After 4 hours of heated debate, the amendment was 
defeated on the floor by a vote of 42 to 23. 

Upon its defeat no further opposition developed to the Senate bill 

and 8S. 3285 was thereupon passed without a record vote.*° 


Ture Senate Report on S. 3285 


In order to see more clearly what were the major differences be- 
tween Senate and House versions of the Federal communications bill 
both Senate and House reports on the bill will be analyzed in the 
following pages. This analysis is important in our study of the evolu- 
tion of congressional intent in the drafting of this legislation because 
it will serve to point out what the major points of view were and 
how these were modified in the later conference committee. 


% Congressional Record, 73d Cong., 2d sess., May 15, 1934, p. 8828 ff. In lien of the 
Wacgner-Hatfield proposal, the Senate adopted a provision proposed by Senator Dill author- 
izing the new Commission to study the proposal that Congress by statute allocate fixed 
percentages of facilities to particular types of nonprofit radio programs or to persons 
identified with particular types of nonprofit activities, and report to Congress not later 
than February 1, 1935, its recommendations. 

% Tbid., p. 8846. 

% Ibid., p. 8854. 
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The report on the Senate bill; originally reported out as S. 2910, 
later changed to S. 3285, was issued on April 17, 1934, after many 
tentative changes had been made as the result of conferences with 
representatives from the ICC, Radio Commission, and the State 
Department.** The Senate report states that, in the original fram- 
ing of the bill, two courses were open—one would have been “to pre- 
pare a detailed and practical bill which incorporated all legislation 
pertinent to the subject.” The other, “to draft a short bil! creating 
the Commission and delegating to it * * * the powers now vested 
in the Radio Commission, , the Interstate Commerce Commission, and 
the Postmaster General.” * 

The Senate bill chose to take the longer, more detailed course so 
as to give “definite statutory provisions” to the new Commission, 
which that body felt was “preferable to leaving the Commission in 
doubt as to its powers by reference to general legislation primarily 
designed for railroads.” ** It was also felt that ‘there were certain 
inherent weaknesses in the Interstate Commerce Act insofar as it 
applied to radio communications and that these weaknesses would 
continue if legislation merely transferred the powers of the ICC to 
the new Commission. 

Those who drafted the bill were particularly concerned that “un- 
der existing provisions of the Interstate Commerce Act the regula- 
tion of the telephone monopoly has been practically nil,” and that 
“this vast monopoly which so immediately serves the needs of the 
people in their daily and social life must be effectively regulated.” 
The report further stated that— 


no Government organization can provide such regulation 
without a full knowledge of the contractual relations be- 
tween the parent, subsidiary, and affiliated corporations en- 
gaged in the telephone, telegraph, and cable business. 


The report found: “It may be * * * necessary to give the Commis- 
sion power to void or modify contracts between these corporations.” * 

The bill as it emerged in the Senate report expressly directed the 
Commission before February 1, 1935, to make any recommendations 
that it might feel necessary involving amendments to the proposed 
act. It also expressly directed the Commission to investigate “certain 
important phases of the communications business” and report its find- 
ings to Congress. These investigations were provided for in section 
220, which called upon the Commission to make recommendations 
regarding the desirability of permitting State regulation of systems 
of | accounts and rates of depreciation charges. In section 307 (c), a 
provision was contained which authorized the Commission to study 
the proposal that Congress legislate a fixed percentage of broadcasting 
facilities for nonprofit programs by educational, religious, fraternal, 
labor, and charitable groups. 


% S. Rept. 781, 73d Cong., 2d sess., 11 pp. 
87 Op. cit., Pp. ay 

88 Tbid., B <. 

% Tbid., 
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TITLE It. COMMON CARRIERS 


The bill’s general provisions were practically identical to those 
provided for in H. R. 7716, except that : 

Section 5 divided the Commission into two divisions—the Radio 
Division and the Telephone Division, the Chairman to be designated 


by the President to be a member of both. The Senate report com- 
mented : 


One reason for this statutory division is a desire to achieve 
effective regulation of the telephone and telegraph business. 
Experience has shown that commercial broadcasting takes 
the attention of all the members of the Radio Commis- 
sion * * *, Your committee believes that unless the law 
provides a clear division of powers, broadcasting problems 
being so numerous, the Commision would give most of its 
attention to radio and neglect the problems of telephone and 
telegraph regulation. The study and regulation of the tele- 


phone and telegr aph business must be a full-time task if it 
is to be effective." 


TITLE Il. COMMON CARRIERS 


This portion of the bill for the most part followed the provisions 
of the Interstate Commerce Act then in effect with respect to com- 
munications, or adopted the same provisions of that act which were 
then only applicable to transportation. 


TITLE Ill. SPECIAL PROVISIONS RELATING TO RADIO 


Most of the changes from the present Radio Act of 1927 
are changes carried in H. R. 7716 of the 72d Congress which 
passed both Houses of Congress, but failed to become a law 
because of the failure of President Hoover to sign the bill.* 


Those portions of the bill which added to or differed from the Radio 
Act of 1927 were the following: 

Section 303 (g), which directed the Commission to study new uses 
for radio and to encourage the more effective use of radio in the public 
interest. 

Section 303 (q), which required the painting or illumination of radio 
towers which constituted a menace to air navigation. 

Sections 307 (a) and (b) preserved the Davis amendment of March 
28, 1928, dealing with allocation procedures, the (b) paragraph also 
preserved the language contained in H. R. 7716, which authorized 
additional licenses for stations not exceeding 100 watts, “when they 
will not interfere with the efficient service of other licensed stations.” # 
This provision was designed to permit additional service to those 
parts of the country that were then being inadequately served. 

Section 307 (c) was mentioned earlier as being that section. which 
authorized the Commission to make studies to ascertain wh@her it 
would be feasible to set aside a certain percentage (as high as 25 

40 Tbid., p. 3. 


41 Tbid., p. 6. 
2 Ibid., p. 6. 
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percent) of the broadcast channels for the use of nonprofit organ- 
izations. 

Section 307 (d), in line with H. R. 7716, modified section 9 of the 
Radio Act and limited maximum terms of broadcast licenses from 
3 years to 1 year. The report stated: “Reduction of the maximum 
term of licenses will assist the Government in retaining control over 
these valuable privileges.” * 

Section 310 (a) (4) and 310 (a) (5) dealt with the problem of alien 
control of broadcasting: the former refusing a station license to a 
company, more than one-fifth of whose capital stock was owned of 
record by aliens; the latter permitting up to one-fourth foreign owner- 
ship in holding companies whose subsidiaries operated under radio 
licenses granted by the Commission. The report reasoned : 


Whatever apparent objection there might be * * * be- 
comes less important when it is remembered that the Presi- 
dent has full power to seize all radio stations in the United 
States in case of war or threat of war. To prohibit a holding 
company from having any alien representation of owner- 
ship whatsoever would probably seriously handicap the oper- 
ation of those organizations that carry on international com- 
munications and have large interests in foreign countries 
* * * such a rigid restriction seems unnecessary.** 


Section 312 was the controversial section that gave the Commis- 
sion power to suspend radio licenses for a period of time as well as 
to revoke them, revocation being the sole power of punishment given 
under the Radio Act of 1927. The report stated: 


This provision would permit the Commission to suspend 
licenses in cases where some punishment was justified but 
where revocation would be too harsh.*® 


Time for a licensee to make exception to such a ruling was set at 
15 days. 

Section 313, dealing with the application of the antitrust laws in 
respect to radio, was adopted without change or addition from section 
17 of the Radio Act. 

The language of section 315, involving facilities for candidates for 
public office, is the same as that contained in H. R. 7716. 

Section 316, dealing with information pertaining to lotteries, gift 
enterprises and games of chance was also adopted in toto from H. R. 
7716. 

Sections 317, 318, 319, 320, 321, 322, 323, and 324 were taken over 
from the Radio Act sections 19, 20, 21, 22, 23, 24, 25, 26 and dealt with 
such diverse subject matter as the announcement of the sponsor of a 
program, the operation of transmitting apparatus, awarding of con- 
struction permits, the sending of distress signals and communica- 
tions, intercommunication in mobile service, interference between 
Government and commercial stations, and the use of maximum trans- 
mitting power. 

Section 325 (a) was in the same language as the original act, but 
paragraphs (b) and (c) were adopted from S. 2660, a bill that had 


43 Tbid., p. 
* Tbid., p. 
45 Ibid., p. 
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been passed by the Senate in the 72d Congress under which the Com- 
mission was to be given control of all studios in the United States used 
in connection with a broadcast station in a foreign country for the 
urpose of furnishing programs to be transmitted back into the United 
States.* 
Finally, section 326, prohibiting censorship of programs, was 
modeled after section 29 of the Radio Act. 


TITLE IV. PROCEDURAL AND ADMINISTRATIVE PROVISIONS 


Section 402 and 402 (a) made it possible for certain types of orders 
by the Commission to be appealed to special three-judge courts, which 
could review them, after which the appellant could then take his 
appeal directly to the Supreme Court of the United States. This was 
designed to help alleviate the burden in appeals cases allegedly as- 
sumed by those who lived long distances from the District of Co- 
lumbia. 

Paragraph (a) provided that appeals relating to the granting or 
refusing of a new radio station license, or for removal or modification 
of an old license could be made only to the Court of Appeals of the 
District of Columbia. 

Thus what this provision would do, in effect, would be to transfer 
the provisions of the Radio Act of 1927 and the Interstate Commerce 
Act, with respect to injunctive relief and appeal, to the proposed act, 
except for the three types of radio cases referred to above. 

Section 403, as contained in the Interstate Commerce Act, section 13 
(2), authorized the Commission to make an investigation on its own 
motion into matters of complaint to the Commission. 

Section 404 required the Commission to make written decisions and 
orders. It was adopted from section 14 (1) of the Interstate Com- 
merce Act. 

Section 409 authorized examiners and directors, as well as Com- 
missioners, to conduct hearings, administer oaths, and issue subpenas. 
However, the provisions of H. R. 7716 were adopted in part, restrict- 
ing an examiner from hearing certain cases which involved policy, 
the revocation of a station’s license, or new developments in radio. 

Section 410 was proposed by the State public utilities commissions. 
It authorized the Commission to refer any matter to a joint board to 
be composed of members of the State commissions affected. The 
Commission could confer as to rates, charges, practices, classifications, 
and regulations, with any State commission having jurisdiction. 
(This was based in part on sec. 13 (2) of the Interstate Commerce 
Act.) 


TITLE V. PENAL PROVISIONS 


Section 501 combined sections 10 (1) of the Interstate Commerce 
Act and section 33 of the Radio Act. This was the general penalty 
section for violations of the act. Penalties for any violations of the 
Commission’s rules and regulations were copied from section 32 of 
the Radio Act. Finally, section 504 provided that forfeitures would 
be payable to the Treasury and recoverable by civil suit. 


“ See pp. 51-52. This idea was also contained in H. R. 7716. 
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TITLE VI. MISCELLANEOUS PROVISIONS 


Section 601 transferred the duties, powers, and functions both of 
the Interstate Commerce Act and the Postmaster General, to the new 
Commission. Section 602 repealed the Radio Act of 1927 and the pro- 
visions of the Interstate Commerce Act relating to communications. 
The latter section also made certain changes in other laws including 
the Clayton Act. These were made necessary by the creation of the 
new Commission and conferring on it jurisdiction over com- 
munications. 


Tue Hovse Rerorr To Accompany S. 3285, anp Finat Passace 
oF THE BILL 


From the hearings on H. R. 8301, a companion bill to that originally 
introduced in the Senate, the Committee on Interstate and Foreign 
Commerce, under the chairmanship of Mr. Rayburn, worked out a 
substitute bill. This was reported out in House Report No, 1850 on 
June 1, 1934. 

The Senate bill and the amendment of the House were alike in 
many respects, however, as the report states: “There are three princi- 
pal differences which may be noted as follows :” 

(a) As passed by the Senate the bill repealed the Radio Act of 1927, 
“although including in title III provisions which were substantially 
the same as the provisions of that Act.” ** The amendment the House 
committee added eliminated this title from the bill and substituted a 
provision (title ITI, sec. 301) which transferred to the new Commis- 
sion all the functions of the Federal Radio Commission, but left the 
provisions of the Radio Act of 1927, as amended, unchanged, adding 
no provision to supplement that act.*® 

(b) The Senate bill included an amendment adopted on the floor 
of the Senate exempting carriers engaged in interstate or foreign 
communication solely through physical connection with the fac ilities 
of a nonaffiliated carrier. The House amendment retained this provi- 
sion except that it made such carriers subject to the regulation of 
charges and prohibited any discrimination. 

(c) The Senate bill provided for two divisions within the Commis- 
sion, the “Radio Division” and the “Telegraph Division,” and pre- 
scribed the jurisdiction of each division. Under the Senate bill, 
“these divisions would function practically as separate commissions 
without their action being subject to review by the full Commission.” °° 
The amendment reported by the House rejected this provision and 
substituted for it a provision patterned upon section 17 of the Inter- 
state Commerce Act, authorizing the Commission to create within it- 
self not more than three divisions and to provide for the performance 
of any of its work, provisions, or functions through such divisions or 


47 Interstate and Foreign Commerce Committee, House of Representatives, Rept. No. 
1850, 73d Cong., 2d sess., to accompany S. 3285, submitted by Mr. Rayburn; 9 pages. 

#8 [bid., p. 2 

* Both the Senate bill and the House amendment provided for the abolishment of the 
Radio Commission. The conference report (H. R. 1918) adopted the provisions of the 
Senate bill, except that most of the changes in the Radio Act of 1927 that were not 
contained in H. R. 7716 as pocket vetoed by President Hoover were omitted. 

% Ibid., p. 2 
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through individual commissioners or boards of employees. The action 
of these divisions to be subject to rehearing at the discretion of the 
Commission.** 

The bill was passed without a record vote on June 2, 1934, but not 
without some opposition. Among the first to comment on the bill was 
Representative McFadden (Republican) of Pennsylvania, who al- 
leged radio censorship and sought consideration of his own measure 
for an investigation of the Commission and of chain broadcasting. 
He asserted : 


The strong hand of influence is drying up the independent 
broadcasting stations in the United States and the whole 
thing is tending toward centralization of control in * * * 
two big companies * * * (CBS and NBC).” 


It is interesting to note that even during this period when the old 
Radio Commission was dying and a new one being born, that there 
were three resolutions to investigate it that were introduced in the 
Congress.** While these were pending, a new bill emerged from a 
conference committee of House and Senate as substitute for the 
Senate and House bills.** 

After more debate in the House * the conference report was adopted, 


the bill was signed by the President, and went into effect on July 1, 
1934. 


y This provision was adopted in the conference report (H. Rept. No. 1918, 73d Cong., 
2d sess.). 

®2 Congressional Record, 73d Cong., 2d sess., June 2, 1934, debate in House of Repre- 
sentatives on S. 3285. 

53 Resolution to investigate the FRC, S. Res. 250, S. Res. 260, and S. Res. 275, investiga- 
tion of censorship of broadcasting. 

* Conference report on S. 3285, H. Rept. No. 1918, 73d Cong., 2d sess. 

% Congressional Record, 73d Cong., 2d sess., June 4, 1934, debate in the House of 
Representatives on the conference report on S. 3285. 








CHAPTER III 
THE FEDERAL COMMUNICATIONS ACT OF 1934 


1. An ANALyYsIS OF THE FEDERAL CoMMUNICATIONS AcT 


Having traced the development of congressional intent with respect 
to broadcasting up to the time of the passage of the Federal Com- 
munications Act of 1934, it is necessary now to enumerate the more 
important provisions of that act in order to obtain a clearer picture 
of the powers laid down by Congress upon the Commission. There 
follows, therefore, an examination of the purposes for which the act 
was passed, the subject to which the act applies, and the kinds and 
extent of power it bestows. 

PURPOSE 


The purpose for which the act was — is contained in “Title I, 
General Provisions,” as being the regulation of interstate and foreign 
commerce in communication by wire and radio: 


* * * so as to make available, so far as possible, to all 
the people of the United States, a rapid, efficient, nationwide, 
and worldwide wire and radio communication service with 
adequate facilities at reasonable charges * * *.* 


The Federal Communications Commission has been created to per- 
form this function acting as a “central authority” over wire and radio 
communication, taking those powers which had been “previously 
granted by law to several agencies.” 


PROVISIONS 


The provisions of the act (sec. 2) apply only to “interstate” (as 
opposed to intrastate, over which the Commission has no control) 
“and foreign communication by wire or radio, which originates and/or 
is received within the United States.” Furthermore, its powers ex- 
tend to persons engaged in this communication, and to the licensing 
and regulating of all radio stations used for this purpose. 

Section 3 provides definitions for the terms used in the act. 

Section 4 contains provisions relating to the composition of the 
Federal Communications Commission. Paragraph (a) states that 
there shall be “7 Commissioners, appointed by the President, by and 


1Radio Laws of the United States, 1953 edition, compiled by Elmer A. Lewis, super- 
en document room, House of Representatives, p. 49 (Public Law No. 416, 73d 
ong.). 
40 
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with the advice and consent of the Senate, 1 of whom the President 
shall designate as Chairman.” * 

Paragraph (b) carries in it the provisions that all Commissioners 
shall be United States citizens; that none shall have any financial 
interest whatsoever in any aspect of communication by wire or radio, 
including the manufacture and sale of radio apparatus. Nor should 
the Commissioners “engage in any other business, vocation, or em- 
ploy ment.” * A further provision is made that no more than 4 out 
of 7 C staan ter members of the same political party. 

Paragraphs (c), (d), (e), (f), and (g) stipulate that the Commis- 
sioners shall be valet for terms of 7 years, provide for the salary 
to be paid them, the place where Commission meetings shall be held, 
what officers, assistants, and secretaries may be hired, : as well as what 
other types of expenditures may be made. It is further stated that— 


All expenditures of the Commission, including all necessary 
expenses for transportation incurred by the Commissioners or 
by their employees under their orders, in making any investi- 
gation or upon any official business in any other places in 
the city of Washington, shall be allowed and paid on the 
presentation of itemized vouchers therefor approved by the 
Chairman of the Commission or by such other member or 
officer thereof as may be designated by the Commission for 
that purpose. 


Paragraphs (h), (i), and (j) stipulate that four Commissioners 
shall constitute a quorum; that the Cision may perform all acts 
“not inconsistent with this act, as may be necessary in the execution 
of its function”; and that “* * * no Commissioner may participate 
in any hearing in which he has a pecuniary interest * * *”; that 
“every vote and official act shall be entered of record, and its sroceed- 
ings shall be public upon the request of any party interested * * *”, 
except that “the Commission is authorized to withhold publication 


of records and proceedings containing secret information affecting 
national defense.” 


Paragraphs (k) and (1) require that “the Commission shall make 


an annual report to Congress,” and that reports of all investigations 
shall be entered of record. 


Section 5 was one of the portions of the bill where there had been 
a major difference of opinion between Senate and House as to what 


2The Senate bill provided for a Federal Communications Commission with 5 Commis- 
sioners and terms of 6 years. The House amendment provided for 7 Commissioners with 
terms of 7 years. As is obvious, the House amendment was adopted. The act setting up 
the Interstate Commerce Commission, in many ways the model on which the FCC was laid 
out, does not contain a provision whereby the President appoints the Chairman. Instead, 
the act is silent on the method to be followed in the choosing of a Chairman, although it 
implies that a Chairman shall be chosen. However, in 1946, the practice which had devel- 
oped ¢ petecting the Chairman on the basis of seniority was formally adopted by the 

ommission. 

® Recently, a Commissioner was asked to resign on the ground, among others, that he 
was engaged in another business or vocation besides that of his duties as a Commissioner. 
(See testimony of Richard Mack before the House Committee on Legislative Oversight.) 
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the law should require.’ As finally carried, paragraphs (a), (b), and 
(c) authorized division of the Commission into not more than 3 
sections, each to consist of not less than 3 members, with each di- 
vision choosing its own chairman. Each division had power to hold 
hearings and ‘hand down orders, decisions, and reports, subject to 
rehearing by the full Commission. 

Paragr raph (e) gave the Commission authority to assign any por- 
tions of its workload to any individual Commissioner, “or to a board 


composed of an employee or employees of the Commission * * *” 
except that— 


This authority shall not extend to investigations instituted 
upon the Commission’s own motion or, without the consent of 
the parties thereto, to contested proceedings involving the 
taking of testimony at public hearings, or to investigations 
specifically required by this Act. 


Provision was made for the rehearing of any case by the Commis- 
sion, upon filing of a petition in accordance with section 405 of the 
act. 


COMMON CARRIERS 


Title II, dealing with common carriers, was essentially the same 
in both Senate and House versions, and followed procedures _pro- 
vided for in the Interstate Commerce Act and proposed in H. R. 7716. 
It gave the Commission power to govern service and charges of com- 
mon carriers, as well as to set technical standards, authorize extension 
of lines, and make valuations of property owned by the companies 
under its control. 

PROVISIONS RELATING TO RADIO 


Title III contained “special provisions relating to Radio.” While 
abolishing the Federal Radio Commission, Congress kept many of its 
provisions. Sections 301, 302 (a), 304, 306, 309, 313, 314, 315, 317, 
318, 319, 320, 321, 322 323, 324, 325 (a), 326, 327, 328, and 329 are 
respecitvely, substantially identical with the following sections of 
the Radio Act of 1927: 1, 2, 5, 11, 15, 17, 18, 19, 20, 21, 22, 23, 24, 

25, 26, 29, 30, 35, and 36. 
Section 301 states it is the purpose of this act— 


* * * to provide for the use of (the channels of interstate 
and foreign radio transmission) * * * but not the owner- 
ship thereof, by persons for limited periods of time, under 
licenses granted by Federal authority, and no such license 
shall be construed to create any right, beyond the terms, con- 
ditions, and periods of the license. No person shall use or 
operate any apparatus for the transmission of energy or com- 
munications or signals by radio * * * within any State 
when the effects of such use extend beyond the borders of 





5 The Senate bill provided for 2 designated divisions of the Commission, and fixed the 
jurisdiction of these divisions and of the Commission over various subjects of the bill, 
while the House amendment followed the provisions of sec. 17 of the Interstate Commerce 
Act, as amended, providing that the Commission may fix its own divisions (not in excess of 
3) and make its own assignment of work thereto, as well as assign certain of its work to 
individual Commissioners and employees. 'The House amendment was adopted in the final 
version of the bill, and passed. 
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said State * * * except under and in accordance with this 
Act and with a license in that behalf granted under the 
provisions of this Act. 


Section 302 retained the zonal division of the United States into 
five parts. 

Section 303 combined sections 4 and 5 of the Radio Act, outlining 
the general powers of the Commission, which were to issue licenses, 
classify stations, assign frequencies, determine locations, and inspect 
apparatus, and to make special regulations in regard to chain broad- 
casting. New provisions were contained in paragraphs (f), which 
added the requirement of a public hearing in cases involving changes 
in the frequency, authorized power, or times of operation of any 
station; (g), which directed the Commission to study new uses for 

radio and to encourage the more effective use of radio in the public 
interest; and (q), which required the painting or illumination of 
‘adio towers which constitute a menace to air navigation.® 

Section 304 merely repeated the provision contained in the earlier 
Radio Act which stipulated that no license shall be awarded until 
the licensee shall sign a waiver of any claim to the frequency because 
of previous use of the same, whether by license or otherwise. 

Section 305 was copied from section 6 of the Radio Act, stating that 
stations owned and operated by the Government shall not be subject 
to FCC control, except that they shall conform to such rules and 
regulations as have been designed to prevent interference and to pro- 
tect the rights of others.’ 

Section 307 (a) and (b), dealing with the allocation of facilities, 
were taken from section 9 of the Radio Act, as amended, paragr: aph 
(b) being that paragraph which pertained to the “equal allocation 
of broadcast licenses” according to zones,’ except that a second pro- 
viso to this paragraph was added, authorizing additional licenses 
for stations not exc ceeding 100 watts of power when they will not inter- 
fere with the efficient service of other licensed stations. 

Paragraph (c) directed the Commission to study the proposal that 
Congress, by statute, allocate fixed percentages of broade: asting facili- 
ties to particular types of nonprofit programs or to persons identified 
with particular kinds of nonprofit activities. 

Paragraph (d) set the 3-year limit on licenses, as provided for in 
the original Radio Act, and added the further provision taken from 
H. R. 7716 that the Commission, in granting the renewal application 
of a license, should be governed by the same considerations which 
affected the granting of original applications.° 

Section 308, dealing with procedure for filing applications for 
licenses, follow — section 10 of the Radio Act as proposed to be modi- 
fied by H. R. 7716, which added the requirement that modifications 


® Pars. (f) and (q) were contained in H. R. 7716. 

7 The provision in the old Radio Act permitting the taking over of a station in time of war 
was transferred to sec. 606 (c) of the new law. 

8 This provision would not have a long life after the act was passed, however. Such a 
rigid rule for allocation of licenses would prove as ineffective and as unfair as many broad- 
casters were saying it was already, and would be repealed by an act of Congress on June 5, 
1936 (Public Law No. 652, 74th Cong.). 

°The provision of the Senate bill which reduced the maximum terms of broadcaster 
licenses from 3 years to 1 year was rejected in the conference committee. A further para- 
graph (f), which was contained in the Senate bill, carried a provision requiring that the 
Commission distribute broadcast licenses so that no one licensee or organization of licensees 
could exercise dominant control over the broadcasting facilities of any locality. This pro- 
vision was dropped from the final version of the bill. 
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and renewals of licenses may be granted only upon written applica- 
tions, a practice which was even then being followed by the Federal 
Radio Commission. 

Section 309 deals with the process to be followed in case the Com- 
mission is unable to decide whether to grant a license, license renewal, 
or modification from an examination of the application, in which 
case the Commission must notify the applicant and fix a time and place 
for hearing. Paragraph (b) of the same section treats of the form of 
licenses and conditions attached to licenses. 

Section 310 (a), treating of the limitation on foreign holding and 
transfer of licenses, is adapted from section 12 of the Radio Act, as 
proposed, to be modified by H. R. 7716, with additional limitations as 
to foreign ownership. Section 12 of the Radio Act provided that 
radio station licenses may not be granted or transferred to any cor- 
poration of which any officer or director is an alien or of which more 
than one-fifth of the capital stock may be voted by aliens, their repre- 
sentatives, a foreign government or a company organized under the 
laws of a foreign country. Section 310 (a) (4) changed this provision 
by making the restriction apply also where one-fifth of the capital 
stock is owned of record by the designated persons and altered the 
words “may be voted” to “is voted.” Further, section 310 (a) (5) 
provides that such licenses may not be granted to or held by any 
corporation controlled by another corporation, of which any officer or 
more than one-fourth of the directors are aliens, or of which more 
than one-fourth of the capital stock is owned of record or voted by 
aliens or their representatives * * * “if the commission finds that 
the public interest will be served by the refusal or revocation of such 
license.” 1° 

Paragraph (b) of that section requires the Commission to decide 
whether any transfer of control of a station license, including transfer 
of stock control, is in the public interest before allowing such transfer 
to take place; to secure full information before the transfer is made; 
and to give its consent in writing.” 

Section 311, based upon section 13 of the Radio Act, directed the 
Commission to refuse a station license or permit to anyone whose 
license had been revoked under section 313 of the act, and authorized, 
but did not direct, the Commission to refuse a license to any other 





1 An interesting interpretation of this rule was given by the Commission in the so-called 
“Latter Day Saints application denial” (Kansas City Broadcasting Company, Inc., 5 R. R. 
1057, 1952) in a case involving a construction permit, filed by the reorganized Church of 
Jesus Christ of Latter Day Saints—a branch of the Mormon Church with headquarters in 
Independence, Mo. Following a hearing, the hearing examiner recommended that no 
license be given, primarily on the ground that a license issued to a religious body would, in 
effect, call for the operation of a “propaganda station.” FCC’s opinion, in denying the 
application, however, stressed other grounds—that the apeienat had failed to indicate the 
citizenship status of the 17 members of the joint council, governing board of the church, 
one of whom was known to be an Australian citizen. The church argued that since it was 
a “voluntary association,” it did not fall within provisions of sec. 310 of the act. FCC, 
however, held that in intent, the section applied equally to unincorporated “voluntary 
associations.” The application was accordingly denied. See also Loyola University, 12 
R. R. 1017 and St. Louis Telecast, 12 R. R. 1289, where a similar argument by competing 
applicants for TV licenses was disallowed on the ground that where a major stockholder is 
a Jesuit university, where the university is an independent entity and not subject to direc- 
tion and control from an outside authority the interests of other Jesuit institutions are not 
deemed relevant in ascertaining ownership of mass communications or of local ownership 
by an applicant. 

“Par. (b) is substantially sec. 12 of the Radio Act modified as proposed in H. R. 7716. 
As in H. R. 7716, the authority to approve or disapprove such transfers is extended 
to cover transfer of stock control in a licensee corporation. The new law was also 


modified to require the Commission to secure full information before reaching a decision 
on the transfer. 
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person (or to any person directly or indirectly controlled by such 
a person) which has been— 


finally adjudged guilty by a Federal court of unlawfully 
monopolizing or attempting unlawfully to monopolize, radio 
communication, directly or indirectly, through the control 
of the manufacture or sale of radio apparatus, through ex- 
clusive traffic arrangements, or by any other means, or to 
have been using unfair methods of competition * * * 


Thus the provision was modified to leave the Commission discretion 
in refusing a license where the applicant has been adjudged guilty of 
a violation of the antitrust laws by a court, but where judgment has 
not extended to the revocation of existing licenses. 

Section 312, outlining the procedure for the revocation of station 
licenses, is based upon section 13 of the Radio Act, modified as pro- 
posed by H. R. 7716 to reduce from 30 to 15 days the period within 
which a licensee may take exception to the Commission’s action in re- 
voking his license.’2 Paragraph (b) provides for the modification of 
station licenses and construction permits in cases where the Commis- 
sion finds such action in the public interest." 

Sections 313 and 314 provide for the application of the antitrust 
laws and the preservation of competition in commerce respectively. 
The first makes those laws applicable to the manufacture and sale of 
and trade in radio apparatus. It provides that, upon the finding of 
any guilt of a civil or criminal a a of those laws the court may 
revoke the broadcast licenses of the guilty party. The second makes 
it unlawful for any broadcaster or other person to— 


acquire, own, or control any part of the stock or other capital 
share or any interest in the physical property and/ or other 
assets of any such cable, wire telegraph, or telephone line or 
system, if in either case the purpose is and/or the effect there- 
of may be to substantially lessen competition or to restrain 
commerce * * * or unlawfully to create monopoly in any 
line of commerce. 


Section 315, on facilities for candidates for public office is the same 
as section 18 of the Radio Act.*® 


2 The Senate provision which authorized the Commission itself to suspend licenses 
for cause was dropped from the final version of the bill. 

%3 This provision is along the lines of one proposed by H. R. 7716. 

14 According to the 1943 decision of the Supreme Court in the Chain Rules case, National 
Broadcasting Company v. United States, 819 U. S. 190, pp. 222-228, the “‘public interest” 
criterion read in the light of its legislative history, authorizes the Commission to revoke 
or to refuse a license to anyone whose conduct in its judgment is in violation of the 
antitrust laws, even though such person has not been convicted of “violation of the 
antitrust laws.” 

1% Sec. 315 contains the language: “If any licensee shall permit any person who is a 
legally qualified candidate for any public office to use a broadcasting station, he shall 
afford equal opportunities to all other such candidates for that office in the use of such 
broadcasing station. * * * Such licensee shall have no power of censorship over the 
material broadcast under the provisions of this section.” 

This provision has a long history of somewhat confusing and varying interpretations 
as to what the broadcaster’s liabilities are under existing laws of libel. Recently the 
Supreme Court of North Dakota ruled a station was immune from libel damages because 
of sec. 315’s restriction against censorship. This has not always been the case, however. 
The precedent setting case in this area was the Sorensen v. Wood decision, 128 Neb. 348, 
243 N. W. 82, 1932 (upheld by the U. S. Supreme Court), in which it was the court’s 
opinion that @ broadcasting station is liable for defamatory statements broadcast over 
its facilities by a qualified political candidate, even though it has no power of censorship 
over material broadcast by such a candidate. Then, in Josephson v. Knickerbocker Broad- 
casting Co., 38 N. Y. S. (92d) 985, 1942, a New York State court decided—If a station 
exercises “due care” it should not be held liable for defamatory statements made in political 
speeches which it is forbidden to censor; “due care” includes advance inspection of the 
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Section 816 provides that no person shall broadcast by means of 
any radio station any information concerning any lottery, gift enter- 
prise, or similar scheme offering prizes dependent in whole or in part 
upon lot or chance. This section was not a part of the original act, 
but was taken from H. R. 7716.*° 

Sections 317 to 325 were taken from the Radio Act of 1927. They 
provide: that announcements shall be made in cases of all broadcast 
matter that is paid for; for the method of operation of transmitting 
apparatus; for the issuance of construction permits; the designation 
of stations liable to interfere with distress signals; the transmission 
and reception of distress signals and communications; for intercom- 
munication in mobile service; for cases of interference between Gov- 
ernment and commercial stations; the use of minimum power; and 
the sending of false distress signals. 

Paragraphs (b) and (c) of section 325 were designed to give the 
Commission control of all studios or apparatus in the United States 
used in connection with a broadcasting station in a foreign country 
for the purpose of furnishing programs to be transmitted back into 
the United States.’’ 





script. In the Port Huron political censorship opinion (Port Huron Broadcasting Co., 
12 FCC 1069, 4 R. R. 1, 1948) the Commission itself ruled a licensee of a broadcasting 
station may not censor a political speech by a qualified candidate to eliminate statements 
which the licensee believes to be libelous; however, it said, the licensee does have the 
right to eliminate materials the broadeasting of which would violate Federal statutes. 
This ruling was restated and reemphasized by FCC in the WDSU Broadcasting Corp., 
7 R. R. 769, 1951. 

In the light of the judicial results of this legislation and the jeopardy in which it 
places licensees who are attempting to program talks of political candidates “in the public 
interests,” it may be that the Congress should reexamine and perhaps clarify the wording 
of this section to provide protection for a licensee in cases of libel and defamation by a 
qualified political candidate. 

16The Commission and the courts have often been at variance as to what constitutes 
a “lottery” under the provisions of the act. (See early cases, FCC decisions WRBL 
Radio Station, Inc., 2 FCC 687, 1936. Metropolitan Broadcasting Corp., 5 FCC 501, 
1938.) In the case of Public Clearing House v. Coyne, in 1904, the United States Supreme 
Court had ruled that for a “gift enterprise’ to be a lottery, it must meet all three of 
the following tests: A prize must be given to the winning contestant, selection of the 
winner must be mace on the basis of chance, and the contestants eligible to win the prize 
must provide some sort of consideration. 

In 1949, FCC held in a hearing involving station WARL of Arlington, Va., that a 
program broadcast by that station giving a prize for a correct answer to a difficult ques- 
tion asked over the telephone was a lottery, since participants were selected from the 
telephone book by chance, and since the questions asked were so difficult that they could 
not be answered except by those who had been listening to the station for 2 or 3 minutes 
prior to the telephone call, at which time the correct answer was announced in one of 
the station’s programs. The Commission held that the requirement of listening to the 
program constituted consideration. 

At the same time, complaints were being received by the Commission that certain 
telephone quiz programs broadcast over the national radio networks—‘Stop the Music” 
among them, were lotteries, since participants to be called on the telephone were chosen 
by chance, a prize was given, and to participate, a contestant was forced to listen to a 
radio program to hear a musical number which he was expected to identify. 

To clarify the situation, the Commission in August 1949, issued a statement of a pro- 
posed regulation dealing with lotteries, in which “consideration” was defined to include 
any requirement that a participant was forced to listen to a particular radio program 
at a certain time, or that he answer a telephone call, in some prescribed manner. Three 
networks—ABC, CBS, and NBC—filed suits in Federal courts challenging the regula- 
tion as an illegal form of censorship being exercised by the FCC. In February 1953, 
the Federal District Court for the Southern District of New York declared the regula- 
tion invalid, since they gave too broad an interpretation to the requirement of ‘“con- 
sideration” in a lottery. 

The FCC appealed to the Supreme Court which on April 5, 1954, upheld the lower 
court's decision (FCC v. American Broadcasting Co., Inc., 347 U. S. 284, 1954). The 
Supreme Court’s 1954 decision held that the lottery regulations proposed by the FCC 
were invalid, and an unauthorized attempt by the FCC to legislate. The proposed regu- 
lations never were in effect, since their effective date was held up .until:their validity had 
been finally determined by the courts. (See also Caples Co. v. United States, U. S. D. C. 
of Appeals, 1957, in 15 R. R., 2005.) 

17 During the same session of Congress as that when the Federal Communications Act 
was passed (73d Cong., 2d sess.) the House Committee on Merchant Marine, Radio, and 
Fisheries favorably reported a bill (S. 2660) which contained provisions similar to these. 
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Section 326 prohibits censorship in the same language as that pro- 
vided in section 29 of the Radio Act, specifically stating that neither 
the Commission nor anyone else shall “interfere with the right of 
free speech by means of radio communication,” but that, “No person 
within the jurisdiction of the United States shall utter any obscene, 
indecent, or profane language by means of radio communication.” 

Sections 327, 328, and 329 complete that portion of the law (title 
III) pertaining to special provisions relating to radio, by a delinea- 
tion of what use may be made of naval stations in the carrying of 
commercial messages, the making of special provisions for the Philip- 
pine Islands and Canal Zone, and the administration of the radio 
laws in the Territories and possessions. 


PROCEDURAL AND ADMINISTRATIVE PROVISIONS 


Title IV treats of procedural and administrative provisions of the 
law, with section 401 (a) and (b) outlining the jurisdiction to en- 
force the acts and orders of the Commission. These first two para- 
graphs give the district courts of the United States jurisdiction— 


upon application of the Attorney General of the 
United States at the request of the Commission, alleging a 
failure to comply with or a violation of any of the provi- 
sions of this act by any person, to issue a writ or writs of 
mandamus commanding such person to comply with the pro- 
visions of this act. 


The paragraphs also provide that the courts shall enforce obedience 
to any such orders “regularly made and duly served” by the Com- 
mission. Paragraph (c)-provides that any district attorney of the 
United States shall, upon the Commission’s application, constitute 
proceedings in the proper court for the enforcement of the provisions 
in the act, and that the costs shall be borne out of the “expenses of the 
courts of the United States.” 

Section 402 treats of appeals and proceedings to set aside the Com- 
mission’s orders in certain cases. For the purposes of cases involving 
carriers, section 402 carries forward the then existing method of 
review of order of the Interstate Commerce Commission, and, in the 
main, for radio cases carries forward the existing method of review of 
orders of the Federal Radio Commission; but in radio cases involving 
affirmative orders of the Commission entered in proceedings initiated 
upon the Commission’s own motion in revocation, modification, and 
suspension matters, review was to be by the method applicable in 
the case of orders of the Interstate Commerce Commission. 

According to the section, appeals may be taken in the Court of 
Appeals of the District of Columbia in any of the following cases 
(402 (b)): 

1. By an applicant for a construction permit for a radio station, 
a radio station license, or a renewal or modification of an existing 
license, if that person’s application has been denied by the Com- 
mission. 

2. “By any other person aggrieved or whose interests are adversely 


affected by any decision of the Commission granting or refusing any 
such application.” 
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(c) Appeal shall be filed with the court within 20 days after the 
decision complained of is effective, and the Commission shall not 
later than 5 days after, “* * * mail or otherwise deliver a copy of 
said notice of appeal to each person shown by the records of the Com- 
mission to be interested in suc ch appeal and to have a right to intervene 
therein under the provisions of this section, and shall at all times 
thereafter permit any such person to inspect and make copies of the 
appellant’s statement of reasons for sal appeal at the office of the 
Commission in the city of Washington.” 

Within 30 days the Commission shall file with the court all perti- 
nent records and evidence upon which the decision was based and 
shall within 30 days thereafter “file a full statement in writing of 
the facts and grounds for its decision as found and given by it, and 
a list of all interested persons to whom it has mailed or otherwise 
delivered a copy of said notice of appeal.” 

(d) Within 30 days after filing of appeal any other “interested 
person” may intervene and participate by filing with the court notice 
of such intention “and a verified copy showing the nature of the 
interest of such party.” An “interested party” is defined as “any 
person who would be aggrieved or whose interests would be adversely 
affected by a reversal or modification of the decision of the Commis- 
sion complained of * * *.” 

(e) “At the earliest convenient time the court shall hear and de- 
termine the appeal upon the record before it, and shall have power, 
upon such record, to enter a judgment affirming or reversing the 
decision of the Commission, and in event the court shall render a 
decision and enter an order reversing the decision of the Commission, 
it shall remand the case to the Commission to carry out the judgment 
of the court: Provided however, That the review by the court shall 
be limited to questions of law and that findings of fact by the Com- 
mission, if supported by substantial evidence, shall be conclusive un- 
less it shall clearly appear that the findings of the Commission are 
arbitrary or capricious. The court’s judgment shall be final, subject, 
however, to review by the Supreme Court of the United States * * * 
by appellant, by the Commission, or by any interested party inter- 
vening in the appeal.” 

Section 403 permits the Commission to institute inquiries on its 
own motion and to make and enforce any order or orders resulting 
therefrom (excepting orders for the payment of money), and section 
404 makes it the duty of the Commission to report the results of any 
of its investigations in writing, together with its decision. 

Section 405 provides for rehearings before the Commission where 
“sufficient reason” can be shown by any party thereto, provided that 
application is made within 20 days of the effective date thereof and 
by an aggrieved party or one whose interests are adversely affected. 
However— 
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no such application shall excuse any person from complying 
with or obeying any decision, order, or requirement of the 
Commission, or operate in any manner to stay or postpone the 
enforcement thereof, without the special order of the Com- 
mission. 


Upon results of such hearing the Commission “may reverse, change, 
or modify” its original decision, order or requirement if it appears 
to be “in any respect unjust or unwarranted.” 
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Sections 406 to 416 provide for the issuance of writs of mandamus 
to compel furnishing of facilities, petitions for enforcement of order, 
— al provisions relating to Commission proceedings, the use of joint 

oards and cooperation with State commissioners, joinder of parties, 
documents to be filed as public records and their use in proceedings, 
the desigantion of an agent for service, limitations as to actions, and 
provisions relating to orders. 

Section 414 states: 


Nothing in this Act contained shall in any way abridge or 
alter the remedies now existing in common law or by statute, 
but the provisions of this Act are in addition to such remedies. 


PENAL PROVISIONS AND FORFEITURES 


Section 501 provides a fine of not more than $10,000 or imprison- 
ment for a term of not more than 2 years or both for any person who 
knowingly and willfully violates the act. 

Section 502 pertains to violation of any “rule, regulation, restric- 
tion, or condition made by the Commission under the authority of 
the act,” or that of any treaty or convention, and provides a fine of 

$500 for each day’s offense. 

Section 503 pertains to commercial carriers and provides for for- 
feiture in cases of rebates and offsets, while section 504 delineates 
the provisions relating to forfeitures. 

Finally, section 505 states that “trial of any offense under this act 
shall be in the district in which it is committed.” 


MISCELLANEOUS PROVISIONS 


Section 601 transferred to the new Commission the duties, powers, 
and functions of other agencies under then existing law; section 602 
repealed the Radio Act of 1927, certain provisions of the Inter- 
state Commerce Act, and other pertinent acts; section 603 transferred 
pertinent, records, property, appropriations, and employees to the 
Communications Commission ; section 604 stated that the effect of all 
transfers, repeals, and amendments made previously would be the same 
until che inged by the new Commission; and section 605 forbade any 
unauthorized publication of communications by a common carrier. 

Section 606 implemented the wartime powers of the President. It 
authorized him, during the continuance of a war in which the United 
States is engaged, should he find it necessary for the national defense 
and security, “to direct that such communications as in his judgment 
may be essential to the national defense and security * * * have pref- 
erence or priority with any carrier subject to this act.” Further (b), 
“it shall be unlawful for any person during any war in which the 
United States is engaged to knowingly or willfully * * * obstruct 
or retard or aid in obstruc ‘ting or ret: irding interstate or foreign com- 
munication by wire or radio.” It authorized the President, “when- 
ever in his judgment the public interest requires, to employ the 
Armed forces of the United St ates to prevent any such obstruction or 
retardation of communication.” 
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Paragraph (c) gave the President power to “suspend or amend, for 
such a time as he may see fit, the rules and regulations applicable to 
any or all stations within the jurisdiction of the United States * * *” 
and to “cause the closing of any station for radio communication and 
remove therefrom its apparatus and equipment,” or authorize its con- 
trol or use “by any department of the Government under such regula- 
tions as he may prescribe, upon just compensation to the owners.” 

Finally, section 607 provided the effective date of the act; 608, a 
separability clause in the case that any of its provisions were held 
invalid, and 609, a short title, “Communications Act of 1934.” 








CHAPTER IV 


TEN YEARS OF OPERATION OF THE FEDERAL 
COMMUNICATIONS ACT, 1935-45 


After the Federal Communications Act was passed in 1934, there 
were very few actual amendments to the radio law for a period of 
18 years. This is not to say, however, that the Congress was satisfied 
with the operations of the Commission, for it seldom was. From the 
very first day the act was signed into law by the President there were 
numerous indications of congressional dissatisfaction, which were 
demonstrated by frequent resolutions to investigate the Commission 
or to amend the law under which it operated. Some of the more 
important of these resolutions, and proposed as well as enacted 
legislative changes will be discussed in the following pages. 


1. S. 2243 


One of the earliest enacted amendments to the Communications 
Act was 5. 2243. It was introduced in the 74th Congress, 2d session 
(1936), and related to the allocation of radio frequencies. As pointed 
out in the preceding pages, passage of the Davis amendment in 1928, 
and its reaffirmation in the Communications Act of 1934 made it 
necessary for the Commission to divide the available radio frequencies 
on an equal basis among the various zones and States within the zones, 
in accordance with their population.' 

There were 5 zones. The first zone had an area of 129,000 square 
miles. It consisted of northeast New York and a narrow strip of land 
down the Atlantic coast. By comparison, the fifth zone, consisting 
of the Rocky Mountain and Pacific Coast States, had an area of 
1,250,000 square miles, exclusive of Alaska and Hawaii, which were 
included in the zone. 

Because of wider areas and geophysical factors, more stations 
could be accommodated without objectionable interference in the 
fifth zone than in the first. In accordance with the law, however, it 
was necessary to limit the larger zone to the same facilities that could 
be accommodated in the first zone, and by this arrangement the larger 
zones were restricted to the facilities that could be crowded in the 
smaller. As one early writer and critic of the system put it: 


Considerable doubt exists as to the soundness of the zone 
system provided in the act. The zones are similar only 
in point of population, and, in determining their bound- 
aries, no consideration was given to such potent factors as 
geographical characteristics, available capital, or program 
talent * * *.? 


1 See pp. 17-18, 31. : 
2 Olson, Paul R., Regulation of Broadcasting in the United States, Ph. D. dissertation, 
University of Iowa, 1931, p. 205. 
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Many ridiculous occurrences arose as a result of this arbitrary sys- 
tem, as when, in late 1931 the Commission ordered two shared-time 
Chicago stations, operating on 560 kilocycles, off the air on the ground 
that they were overquota ‘according to the allocation plan. The 560 
kilocycle regional channel was then given to a Gary, Ind., radio sta- 
tion, not more than 10 miles away from the former holders of the radio 
frequency. The Commission’s action was appealed, and in 1933 the 
pe Ec Court of the United States upheld the Commission ruling, 

yranting absolute power in the distribution of radio facilities to the 
mare agency.’ 

Over the years, however, pressure for repeal of the provision grew 
ever stronger until, when the bill repealing the zonal allocation pro- 
cedure came up for consideration in the 74th Congress, the western 
Senators and Representatives who had originally msisted upon the 

amendment and upon whom it had backfired Ted the fight for its repeal. 
Senator Wheeler, in urging passage of S. 2243, stated from the floor 
that: 


* * * myself and other Senators from the West were very 


anxious that» the bill should become law. * * * We 
found * * * that the operation of the so-called Davis amend- 
ment had discriminated against the West, because of the 
fact that the zones in the West are so large and zones in the 
East are small. Consequently, the big cities of the country, 
such as those in New York, have found that the law works 
all right; but in the case of the larger zones in the West and 
Midwest it has hampered us in securing the facilities we 
ought to have to meet the demands of that section of the 
country * * *.4 


In quoting from the report of the Interstate Commerce Committee 
of the Senate, Mr. Wheeler made the further statement that: 


The legislation is recommended for practical reasons of 
administration ky the Communications Commission, which 
has found that the drawing of artificial zone lines for guides 
in allocating facilities cannot satisfactorily be applied be- 
cause of the physical laws governing radio transmission. 
As a consequence, the policy of C ongress to distribute radio 
facilities so that every section of the country will be ade- 
quately supplied, has been very difficult of effectuating.® 


The bill passed the Senate and House and was signed into law by 
the President on June 5, 1936. It restored the provisions of the 
original act which created the Federal Radio Commission in the fol- 
lowing language: 


* * * cection 302 of the Communications Act of 1934 is 


hereby repealed. 

Sec. 2. Subsection (b) of section 307 of such Act is amended 
to read as follows: 

“(b) In considering applications for licenses, and modifica- 
tions and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such dis- 


3 See Broadcasting magazine, issue of May 15 1933. 
4 Congressional Record, 74th Cong., 2d sess., 1936, p. 6032. 
* Ibid. 
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tribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to pro- 
vide a fair, efficient, and equitable distribution of radio serv- 
ice to each of the same.” ° 


2. ResoLurions AND Butts Renarive ro Censorsure or Rapio 


The Federal Communications Act, as it passed the Congress in 1934, 
contained the following language, that— 


Nothing in this Act shall be understood or construed to give 


the Commission the power of censorship over the radio com- 
munications * * *, 


Nor could the Commission fix any rules “which shall interfere with 
the rights of free speech.” * The act also stated that “the licensee shall 
have no power of censorship over the material broadcast.” ® 

A number of very difficult to solve problems arose as a result of this 
language. Although censorship had always been looked upon as an 
evil to be avoided at all costs, at times the apparent “costs” seemed 
much too high and threw Members of Congress into deep consterna- 
tion. ‘They were concerned, for example, over programs that were 
thought to be “obscene and indecent.” They deplored the broadcasts 
of such men as “Doc” Brinkley, who, when refused renewal of his 
broadcast license by the Federal Radio Commission,® continued to 
beam programs to the United States from a very powerful transmitter 
in Mexico; *° they decried the high degree of suggestivity contained in 
a Sunday night broadcast over a major network, which featured Mae 
West.” 

Most affected, however, by the problems of censorship versus free 
speech over the air waves were the fields of religious and political 
broadcasting. A bill introduced in 1934 by Representative McFadden 


® Public Law No. 652. 74th Cong. 

7 Federal Communications Act, sec. 326, 48 Stat. 1091. 

® Op. cit., sec. 815, 48 Stat. 1088. 

* Station KFKB, of Milford, Kans., owned and operated by Dr. John R. Brinkley, was used 
to advertise his ‘goat gland’ operations as well as to broadcast a Medical Question Box 
program in which he prescribed medicines for listeners who wrote to him describing their 
symptoms. His unorthodox medieal practices resulted in the revoeation of his license to 
practice medicine by the State medical board in July 1930. Complaints were then filed by 
the American Medical Association which caused the Federal Radio Commission to order a 
hearing on renewal of his radio station license that same year. Following the hearing, 
the Commission refused to grant renewal on the ground that he had broadcast “‘obseene and 
indecent’? material in advertising his goat gland operations, and that the practice of giving 
prescriptions over the air constituted “personal communication” instead of broadcasting, 
in violation of the station license. The Commission’s decision was appealed to the Federal 
courts (KFKB Broadcasting Assoc, vy. Federal Radio Commission, 47 F. (2d) 670, App. 
D. C. 1931). The U. 8S. Court of Appeals for the District of Columbia upheld the Commis- 
sion in a 1931 ruling stating that the Commission had the right to consider past perform- 
ances of a licensee; in ruling on renewal of a broadcast license, without such consideration 
violating the censorship provisions of the act. 

#” See Congressional Record, 72d Cong., Ist sess., April 11, 1932, Pp. 7862, 

“In a broadcast of the Charlie McCarthy program over the NBC network, in December 
1937, an “Adam and Eve” sketch was presented with the role of Adam taken by Charlie 
McCarthy and that of Pve played by Mae West. The program resulted in widespread 
criticism, and hundreds of letters were received by NBC and by the Communications Com- 
mission complaining that the sketch presented was vulgar and indecent. (See news story 
in Broadcasting, December 20, 1937, and January 25, 1938.) 

Letters and articles were also sent to Members of Congress, and the Congressional Record 
for the 75th Cong., 3d sess. (January 14, 1938, p. 560; January 26, 1938, p. 357), contains 
materials relevant to the incident. 

After an informal investigation, the Commission decided that the sketch was in fact 
“vulgar and indecent,” and against all “proprieties,” and in January 1938 sent a letter of 
reprimand to NBC and to each of the stations which carried the program, stating that the 
Commission would take into account the carrying of offensive program materials in passing 
on applications for license renewals. No station lost its license as a result of the incident, 
however, and the Commission took no further action on it. 
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had as its subject matter the abolishment of radio censorship and the 
provisions of equal treatment for political candidates.” 

Beginning in 1935 and continuing up to the outbreak of war a 
number of bills were introduced to clarify the confusion over censor- 
ship.** These would have required stations to devote certain hours 
to unrestricted discussion of public issues, on a free-time basis, and 
would have protected licensees from libel suits on matters which 
concerned the broadcasting of public questions. For example, there 
were three bills introduced in the 74th Congress (1935), which dealt 
with this topic.** Representative Scott, in remarking on the subject 
matter of the proposed legislation stated : 


The three bills would deprive the Communications Com- 
mission of censorship powers and relieve radio stations from 
liability for remarks made in any broadcasts on public, 
social, political, or economic issues; would compel radio sta- 
tions to set aside regular periods for uncensored discussion 
of social problems, with an equal opportunity for both sides 
of a controversial issue to expound their points of view; and 
would compel all radio stations to keep accurate records of 
rejected applications for time and reasons therefor.” 


Censorship over program materials again became a popular sub- 
ject, but for an entirely different reason, in 1940, when a bill intro- 
duced by Representative Ditter of Pennsylvania, if passed, would 
have completely denied the Commission the right to consider pro- 
graming offenses (as it had in the John R. Brinkley and Mae West 
cases) in passing on license renewals. Ditter contended that pro- 
gram standards should be set up in advance and objected to what 
Commissioner Craven called “ex post facto censorship” at hearings 
on license renewals. Ditter declared that the “public convenience, 
interest, or necessity” clause was being used as an excuse to censor 
programs.*® 

The Ditter bill, besides eliminating “after the fact” censorship in 
license renewal procedures, was also intended to curb the wide powers 
which were given the President under section 606 of the Communi- 
cations Act of 1934. This section gave to him the power to take over 
the entire radio industry in time of war or national emergency.’’ 
The proposed legislation would have added a provision that no 
transmitter might be confiscated or silenced because of the “char- 
acter or contents of any program” or in order to permit the Govern- 
ment to engage in or control broadcasting except upon proclamation 
by the President that the United States was actually at war. 

The bill did not pass the Congress, and as the war clouds gathered 
they brought with hee a swing of the pendulum in the opposite direc- 
tion, toward a stricter rire | of programs. In 1941, Senators 
Clark and Nye introduced a resolution for an investigation of radio 
and film material designed to influence the public mind in the direc- 


2H. R. 7986. 

3H. R, 9229, 74th Cong., Ist sess.; S. 2755, S. 2756, S. 2757, 75th Cong., 1st sess. ; 
S. 3515. 76th Cong., 3d sess.: H. R. 1082, 77th Cong., 1st sess. 

14H. R, 9929, H. R. 9230, H. R. 9231, 74th Cong.. 1st sess. 

145 Congressional Record, 74th Cong., 2d sess., p. 973. 

16 Congressional. Record, 76th Cong., 2d sess., pp. 806 ff. (appendix). 

17JIn September 1940, President Roosevelt created the Board of War Communications 
under the powers conferred upon him by the Communications Act. 
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tion of participation in the war.* Once the conflict began the whole 
question of censorship was turned over to the military and the 
Executive, and the legislative question was permitted to fade into the 
bankground, while Congress went to work on the more immediate 
matters of the prosecution of the war. 


3. Tae Monopoty Issvur 


In his article in the American Political Science Review, Professor 
Friedrich makes the statement: 


* * * From the point of view of time consumed in hearings 
and debates, Congress has been more concerned with the 
problems of monopoly than with any other aspect of the 
radio industry. Competition has always been considered de- 
sirable in the American economy, but particularly in radio 
has Congress been vigilant to preserve competition because of 
the nature of radio as a molder of public opinion and an in- 
strument of political power.” 


Practically every year since the passage of the Communications Act 
has brought its share of bills and resolutions relative to monopolies 
or the threat of monopolies in broadcasting. 

In 1935 Representative Monaghan introduced a bill for Govern- 
ment control of radio, and cited the radio monopoly as the chief 
abuse of the present system.”? In a long debate advocating passage 
of the bill, he called it an “effort to curb the growing power of money 
in our country,” and stated that “the power interest, or Radio Trust, 
has successfully imposed upon the Government and secured from a 
Government agency of the Congress * * * virtually dominant con- 
trol of the radio structure.” He scathingly attacked the “big business 
control of radio,” its “power of censorship,” its “trafficking in radio 
licenses,” “monopoly of news,” and “influence of the networks.” 

In the course of the debate, one Congressman said : 


The president of NBC publicly admitted that the primary 
purpose for which his company was organized was not to 
serve the public interest but to serve the radio manufacturing 
industry and the Bell Telephone Co.” 


Unable to maneuver legislation limiting the power of big business 
in broadcasting through the Congress, a group of Members of both 
Houses next attempted to force the Communications Commission to 
play a more active part in keeping the channels of broadcasting out 
of the hands of the “powerful interests” and the “Radio Trust.’ 

In 1936, Representative Connery, of Massachusetts, introduced a 
resolution (reintroduced for several years thereafter) to permit Con- 
gress to investigate the Communications Commission, especially in 
regard to alleged abuses in the granting of licenses, the broadcasting 


of obscene programs, and monopolistic practices.” 


18S. Res. 152, 77th Cong., 1st sess. 

19 Friedrich, op. cit., p. 809. 

2H. R. 8475. 

1 Congressional Record, 74th Cong., st sess.. pp. 14310-14316. 

22H. Res. 394. (Introduced again in 1937 as H. Res. 61, at that time the Rules Com- 
mittee refused to report it out.) 
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He recommended that Congress: 


Appoint a select committee to investigate the charges of ir- 
regularities in the granting and renewal of radio licenses, 
the broadcasting of obscene and indecent utterances by radio 
stations, the charges of alleged monopolies, and to investigate 
and report on charges made or which may be made as to 
charges of alleged misconduct and alleged corruption on the 
part of certain persons officially connected with said Commis- 
sion, and to investigate the acts and activities of said Com- 
mission.” 


Concern over control reached an alltime high in 1937, when no 
less than four resolutions for investigation of monopolistic practices 
were pending at the same time.‘ Representative McFarlane, of 
Texas, claimed that— 


we have dictatorship in America when 300 or less persons 
have an absolute monopoly in the molding of public opinion 
through undisputed use of radio stations, newspapers, and 
motion pictures * * *,%5 


He also charged that a monopoly was enjoyed by the three big broad- 

casting networks and that the Commission itself had been guilty of 

fraudulent practices. McFarlane attacked “trafficking,” the RCA 

consent decree, and strongly criticized the Commission for playing 

favorites in the issuance of an experimental license to a radio station. 
Of the station itself, he had this to say: 


In order to promote science and to encourage inventors, we 
authorized the FCC to issue experimental licenses to radio 
stations * * * A manufacturer in Cincinnati * * * having a 
better knowledge of how to secure concessions apparently 
than some of his competitors * * * was permitted to obtain 
* * * an experimental license to use a total of some 500,000 
watts power, the largest station in America. Nine-tenths of 
this power was experimental, so, I understand, he immedi- 
ately raised the price of his radio advertising some 50 percent 
and has continued to collect handsome commercial profits on 
the basis of experimentation for these 39 months.”° 


His conclusion was that “a colossal fraud was being perpetrated on 
the American people,” and that the radio monopolies controlled all 
40 clear channels, all stations of over 1,000 watts operating at night, 
and 93 percent of the transmitting power.”” Representative Wiggles- 
worth (Massachusetts) concurred in the statements made by Mr. Mc- 
Farlane,”® as apparently did Senator White in the Senate Chamber.” 


22 Congressional Record, 74th Cong., 2d sess., p. 417. 

1H. kes. 61. H. Res. 92, S. Res. 149, H. Res. 321. 

2 Congressional Record, 75th Cong., 1st sess., p. 7280. 

26 Evidently the complaints of some Members of discrimination in regard to the issuance 
of experimental licenses had some effect, for in June 1938 a Senate resolution that broad- 
east power in excess of 50 kilowatts would be against the public interest effectively removed 
srnernower from FCC consideration. In October of that year the FCC superpower com- 
mittee recommended ending WLW’s license for 500 kilowatts. (See Broadcasting of June 
lo. 1438, una November 1, 1938.) 

27 Thid., 7280-7282. 

78 Tbid., p. 7851, pp. 8651-8657. 

2 [bid., p. 2332. 
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Failing passage the previous year, House Resolution 92 was revived 
in the next session of Congress, and when the time came for floor 
debate on the resolution, Representative O’Connor of New York 
charged : 


I have never seen a situation just like this. I have never in my 
life seen such lobbying against a resolution. * * * You can 

yalk out in that lobby tonight and you will find difficulty in 
getting through the lobby because of the crowd of radio lobby- 
ists from New York and all over the country. * * * We shall 
have a rolleall and see who is for the public and who is for the 
Radio Trust.*° 


The House voted down the resolution for an investigation of 
monopoly in radio by an overwhelming vote of 234 to 101.5 However, 
even though none of the resolutions for such investigations, whether 
of the FCC or the industry, were ever passed, congressional pressure 
and discontent did bring about a final result in the Commission, which 
began its own investigation (the Chain Monopoly Hearings), i in No- 
vember 1938.” 

In 1940 the Chain Monopoly Committee reported its findings in a 
recommendation that called for drastic changes in network operations, 
such as limiting network ownership of stations and the duration of 
affiliation contracts; the removal of networks from the transcription 
and talent booking business, and requiring them to serve remote and 
sparsely populated areas whether it was profitable to do so or not, The 
final report, when adopted in 1941, called for » major reorganization 
of radio network operations. This included a ban on netw ork option 
time, exclusive affiliations, ownership of more than one station in a 
market, and operation of more than one network by the same interest. 


4. THe “Cox INVESTIGATION” 


Movements in Congress to investigate the Commission’s conduct in 
regard. to the industry did not stop altogether merely because the 
Commission had itself undertaken such a study : : in fact, long before 
the final version of the Report on Chain Broadeasting had been ap- 
proved, Congress had begun to lose patience with the slowness of the 
investigation. Senate Resolution 149 and House Resolution 92 were 
still being offered and debated. Mr. Connery was again asking that 
Congress conduct an “immediate investigation of the entire subject 
of radio, particularly the apparent inability of the members of this 
Commission to protect the public and to eliminate or set aside the 
present radio monopoly.” * Representative Cox, of Georgia, coun- 


~ Congressional Record, 75th Cong., 3d sess., p. 9314. 

*t See Broadcasting, issue of June 15, 1938. 

* Congress did, however, pass a bill creating a Congressional Monopoly Investigating 
Committee to investigate monopolies in all lines of industry, and it appropriated $600,000 
to perform the task. As might be expected, with such a broad scope of investigation as this 
committee enjoyed it had very little time to spend in any one area. (See Congressional 
Record, 76th Cong., 1st sess., p. 4806.) 

% See the Report on Chain Broadcasting, Federal Communications Commission Order 
No. 37, Docket No. 5060, May 1941, 139 pages. In 1943 a U. S. Supreme Court decision 
upheld the action of the Commission in adopting the “Chain Broadcasting Rules,” thereby 
forcing NBC to sell its ‘Blue Network” and the networks to work out new contracts with 
their affiliates by the June 14 deadline, in which exclusivity was forbidden and option time 
curtailed. (See National Broadcasting Company v. FCC, 319 U. S. 190, 1943, and story in 
Broadcasting of May 17, 1943.) 

* Congressional Record, 76th Cong., Ist sess., p. 9313. 
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tered, however, that, “What we probably need more than anything 
else is an investigation of the Broadcasters Trust. It is time they 
were stopped from monopolizing the air.* 

Impatience with the “slowness” of the Commission to authorize the 
setting up of a television service was another subject for concern, and 
an investigation was recommended by Mr. Lundeen, of Washington.** 
Mr. Cox once more rose to the defense of the Commission and charged 
that the industry was trying to rush it into an approval of television 


standards before they could be adequately tested and the best means 
discovered : 


An‘attack is being made on the FCC on the ground that the 
Commission is retarding the growth of TV. The investiga- 
tion I have made discloses the fact that the reason for the 
attack is that the Commission will not permit the Broad- 
casters Trust to exploit the public through the sale of near 
obsolete TV sets.* 


In the final result, however, it was not any of these events which 
brought matters to a climax culminating in a congressional investiga- 
tion. Instead, there were certain actions by the Commission itself 
which contributed directly to the creation of an atmosphere in Con- 
gress whereby such a resolution was finally assured of passage. The 
first of these was the C hain Broadcasting Investigation and the pub- 
lication of the Commission’s “Report.” As has been Pel cas 
pointed out, this more than any other action in the history of the Com- 
mission aroused the broadcast industry to action. As one writer has 
put it: 


Prior to 1941 the FCC rarely made the headlines. At the 
annual convention of the NAB (National Association of 
Broadcasters) in May 1941, the Commission and its Chair- 
man received its first real flaying. Ex-President Mark 
Etheridge accused the FCC of having gone beyond its dele- 
gated powers and having cleared the way for Government 
ownership of radio.** 


At its May convention that year the NAB, in a loud and stormy at- 
tack on the Commission, voted a fight to the finish against its ‘ ‘Monop- 
oly Rules”; backed a plan for a Senate investigation of the FCC; * 
and requested legislation to aid broadcasters. Mr. James Lawrence 
Fly, then Chairman of the Commission, angered by the accusations 
directed against that agency and himself, gave a rebuttal in which he 
described the NAB and its leaders as akin to “a mackerel in the moon- 
light * * * it both shines and stinks.” The radio industry there- 
after left no stone unturned to see that it got an “investigation” under- 

way. 

The second Commission action that was to bring about a change 
of attitude in the Congress was one that it took against the newspaper 
industry when on March 20, 1941, it issued order No. 79, an order 


% Congressional Record, 76th Cong., 3d sess., p. 433. 

%S. Res. 251. See also Congressional Record, 76th Cong., 3d sess., p. 5572. 

* Congressional Record, 76th Cong., 3d sess., p. 433. 

% Hottman, Henry, Some Problems of Federal Regulation of the Broadcast Industry. 
Ph. D. thesis, University of Colorado, 1947, p. 116. 

*® S. Res. 300. 

40 See issue of Broadcasting, May 19, 1941. 
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directing that an investigation be made concerning a determination 
of: 


What statement of policy or rules, if any, should be issued 
concerning applications for high frequency broadcast sta- 
tions (FM) with which are associated persons also associated 
with the publication of one or more newspapers * * * that 
such investigation and public hearings shall also include a 
statement of policy or rules, if any, which should be issued 
concerning future acquisition of broadcast stations by news- 
papers.* 


In July of that year the Commission went beyond the scope of the 
earlier order and ruled that it would also investigate the operation 
and conduct of the newspapers themselves, and that the occ or- 
ders would not only apply to FM but to the then present system of 
broadcasting.* 

The newspaper industry, aroused by the Commission’s actions, ac- 
cused it of attempting to punish those newspapers which were not in 
sympathy with the administration by threatening to take away their 
radio licenses. A Newspaper-Radio Committee was formed for the 
purpose of bringing to the FCC the point of view representative of 
those newspapers which had interests in radio stations. The com- 
mittee felt that the orders of the Commission and the proposed in- 
vestigation “involved questions of deep importance to a democratic 
nation, such as * * * the preservation of newspapers and radio as a 
safety valve for the uncontrolled and free source of information for 
the growth of independent public opinion.” * 

As the political climate turned in an ever increasing degree toward 
the sanctioning of what was felt, for a number of often somewhat 
contradictory reasons, to be a much-needed investigation, new com- 
plaints were being made to the Congress that the Commission had, on 
occasions, been guilty of an abuse of its licensing powers, that it had 
shown political favoritism in certain licensing cases, and that it had, 
on numerous occasions, particularly in connection with its activities 
in relationship to the war effort, gone beyond the powers vested in it 
by the Communications Act of 1934. All of these events contributed 
to the feeling in Congress that an investigation was due. 

The final act of the Commission that brought on an investigation 

yas that it had, some time before, lost the friendship of a Representa- 
tive who had been one of its stanchest defenders. This occurred when 
it charged Representative Cox of having received pay for representing 
a radio station before it. Mr. Cox retaliated by calling Chairman 
Fly— 
The most dangerous man in the Government * * *. He 
maintains an active and ambitious Gestapo and is putting 
shackles on freedom of thought, press and speech without 
restraint * * * He is taking advantage of the stress of the 
moment to federalize all means of communication * * *. 





“See March 24, 1941, issue of Broadcasting. 

“Order No. 79A. (At that time 292 of the country’s 893 broadcasting stations were 
newspaper affiliated.) 

“See Freedom of the Press prepared and released by the Newspaper-Radio Committee, 
370 Lexington Avenue, New York, N. Y., 105 pages. 

#4 Congressional Record, 77th Cong., 2d sess., p. 794. 
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Mr. Cox later referred to the entire FCC in the following words: “His 
(Fly’s) whole outfit isa nest of reds * * *,% 
Mr. Cox introduced a resolution, quickly passed by the House by 


an almost unanimous vote, calling for the formation of a select com- 
mittee— 


* * * to conduct a study and investigation of the organiza- 
tion, personnel, and activities of the Federal Communications 
Commission with a view to determining whether or not such 
Commission, in its organization, in the selection of personnel, 
and in the conduct of its activities, has been, and is, acting in 
accordance with the law and the public interest.” 


The resolution provided that the select committee was to be com- 
posed of five Members of the House, to be appointed by the Speaker, 
one of whom was to be designated as chairman. Representative Cox 
was appointed to this position. There followed what, without a doubt, 
has been the most controversial investigation in the history of the 
Communications Commission. 

The Cox investigation, unlike previously proposed resolutions to 
investigate which had no success in passage in the Congress, was an 
inquiry oriented around conservative lines. It found fault with the 
FCC for actions that it had taken, rather than for actions it had fazled 
totake. Instead of criticizing the Commission because it had not taken 
an active roll in riding herd on the “radio monopolies,” it was criti- 
cized because some Members of Congress felt that it had, through the 
publication of its Chain Monopoly Rules, gone much too far. As one 
Member stated, it had tried “to put radio stations in the same cate- 
gory as public utilities.” * 

Many committee members believed and stated that the Commission 
had no right to mix into the program and business affairs of a station ; 
that it had erred when, in 1941, it began consideration as to whether 
it should prohibit the further issuance of broadcast licenses to news- 
paper owners; that it had no right to place a numerical limit on the 
number of stations a single owner might possess; and that it had no 
business meddling in considerations of prices paid for station in mat- 
ters of transfer. 

In addition to these broad questions of policy, specific charges were 
also levied against the Commission. There were ¢ aot brought that 
the Commission had practiced political favoritism in the performance 
of its duties; that it had sought to punish newspapers that were polit- 
ically opposed to the administration by seeking to restrain certain of 
them from owning and operating radio stations; and that the Com- 
mission had arrogated to itself powers not granted by Congress and 
invaded the wartime fields of operation within the sphere belonging 
to the Army and Navy. The Commission’s Chairman, Mr. Fly, was 
accused of “completely dominating the rest of the Commission,” and 
of helping certain of his friends to obtain radio stations.** 

Although evidence was introduced which in varying degrees sub- 
stantiated each of the charges laid against the Commission, the major- 


46 Congressional Record, 78th Cong., 1st sess., pp. 234-235. 

46H. Res. 21, 78th Cong., 1st sess. (first introduced the pre vious session as H. Res. 426). 
“7H. Rept. 2095, 78th Cong., 2d sess., p. 55. 

#8 Ibid., p. 54. 
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ity report of the committee states in precise and lucid terms what was 
really at the bottom of the entire investigation : 


It is apparent that members of the Commission have inter- 
preted their duties as set forth in the Communications Act 
according to their different philosophies of government. The 
predominating group of the Commission, in the main led by 
Chairman Fly, represented the more liberal interpretation 
of the act as to the broad powers conferred on the Commis- 
sion. Under this interpretation, powers that might be of 
debatable validity were claimed for the Commission. The 
other viewpoint believed in the strict construction of their 
powers with a view of restricting the Commission’s activities 
and the exercise of caution in the exercise of debatable pow- 
ers. This difference in governmental viewpoint is perhaps the 
basic explanation of the differences among the Srenantoetian 
members which have been more or less notable for many 
years. 

In respect to the Commission’s most controversial figure the report 
stated : 


Mr. James Lawrence Fly came to the chairmanship of the 
Commission when there was undoubtedly a necessity for bet- 
ter organization and efficient administration, notably as effect- 
ing the broadcasting phases of the Commission’s powers. Mr. 
F ly is a very able, resourceful man, strong in his convictions, 
aggressive and persistent in advancing them, and assumed an 
unquestioned leadership in the activities of the Commission. 
His zeal for his work met with increasing opposition. Some- 
times he was arbitrary in the conduct of hearings, to the irri- 
tation of persons appearing before the Commission and to 
some members of the Commission itself. His general asser- 
tion of the full powers of the Commission that might be 
claimed under the act was from time to time a matter of bitter 
criticism directed at his activities. 

It is probably true that Mr. Fly contributed materially to 
the better funetianing of the Commission. He left it better 
than he found it. His resignation from the Commission 


has remove re | ae as an element of controversy from its future 
activities. 


In closing, the majority report made the following recommenda- 
tion: 


The basic need now, from a congressional standpoint, is 
for a reexamination of the provisions of the Communications 
Act with a view to their modification to conform to the re- 
quirements of administration as demonstrated by the needs of 
the industry and the Commission since the original acts were 
enacted. 


By the time the smoke of battle had cleared, a great many changes 
had been wrought on both sides of the controversy in regard to ‘its 
personnel, Since the investigation’s beginning, ( Chairman Fly had 


# Tbid., p. 52. 
% Ibid., p. 53. 
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resigned from the Commission; Commissioner Craven had publicly 
declined renomination; Commissioner Payne had failed to be reap- 
pointed; and Dr. Robert D. Leigh, Director of the Foreign Broadcast 
Intelligence Service, had resigned immediately following the conclu- 
sion of his testimony before the committee. 

The committee had seen the resignation of its original Chairman, 
Representative Cox. Its original ‘General Counsel, “Mr. Eugene L. 
Garey, and its second General Counsel, Mr. John J. Sirica, had both 
resigned charging the investigation had been turned into a “white- 
wash.” By the time the inv estigation was over, the committee staff 
through various resignations had shrunk in size from an original 19 
to aremaining 5. 

In the final outcome, the record of the hearings and the resultant 
recommendations of the committee did not have as great a legisla- 
tive effect upon the Congress as would have been the case had not the 
issue of politics and personalities been so predominant. It had 
become far too controversial a topic of discussion for anyone, in the 
Congress or out, to make a cool appraisal of the legislative weak- 
nesses and failures that it brough to light and the remedies it afforded. 
However it did furnish further proof of the need of clarification of 
the Communications Act of 1934, and certain of its recommendations 
were echoed in future legislative attempts to amend the act. Two of 
the more comprehensive bills which owed their origins at least in 
part to the revelations of the Cox investigation were S. 1333 and 
H. R. 3595, introduced in the 80th Congress, 1st session (the so- 
called White-Wolverton bill), and S. 1973, 81st Congress, Ist ses- 
sion, first introduced by Senator McFarland in 1949. Each of these 
bills will be discussed and analyzed at a later point in our study.™ 

The investigation seemed to mark something of a turning point in 
the attitude of Congress toward the Federal regulatory agencies. 
From this time up until the passage of the Communications Act 
Amendments of 1952 and thereafter, there seems to have been a 
gradual postwar swing of the pendulum away from an attitude in 
Congress calling for a stricter governmental supervision of broad- 
casting, which had been a characteristic of the 1930's, to a gradual 
return of a philosophy which called for a greater degree of self- 
regulation, and a more explicit enumeration of the Commission’s 
powers and duties by means of clarifying changes in the law. 


5. ATTempts ON THE Part or Conaress To REORGANIZE THE 
CoMMISSION 


In January 1939, the President wrote letters to the chairmen of the 
Committees of Interstate Commerce of both Houses, in which he 
expressed dissatisfaction with the manner in which the Communica- 
tions Commission was organized : 


I have come to the definite conclusion that new legislation 
is necessary to effectuate a satisfactory reorganization of the 
Commission, New legislation is also needed to lay down 
clearer congressional “policies on the substantive side—so 
clear that the new administrative body will have no difficulty 
in interpreting and administering them. 


51 See pp. 92—104, 116-121. 
= Friedrich, op. cit., p. 1016. 





' 
' 





REGULATION OF BROADCASTING 63 


This statement sparked the submission of a number of reorganiza- 
tion bills to the Congress over the next few years. The first of these 
was introduced approximately 1 month after the Presidential letter 
was sent, when on February 8, 1939, a bill (S. 1268) was submitted 
by Senator Wheeler.** The proposed legislation would have created a 
new Commission of three members, provided for the hiring of ad- 
ministrative assistants, and the creation of a Department of Re- 
search and Information. 

Another bill was introduced on February 21 of that year by Sen- 
ator White which proposed to amend sections 1 through 6 inclusive 
of the act of 1934, basically changing the then present administra- 
tive structure and functioning of the Commission : 


Summarized, the bill proposes in the first 6 sections a 
Commission composed of 11 members, separated into 2 per- 
manent divisions of 5 members each, not including the 
Chairman.” 


This was merely an early example of a long line of reorganization 
bills, stretching up to the present time, in which it was recommended 
that the Commission be divided into two divisions, a Common Car- 
rier Division, and a Broadcast Division. Bills such as this were intro- 
duced because experience had shown that the problems that had to 
be faced in the common carrier field were basically different from the 
problems of broadcasting. If one was to be treated as a public utility 
and the other, by law, was not, it was necessary not duty to provide 
different solutions but a different point of departure for both. For 
this reason many Members of Congress believed there should be two 
separate and distinct divisions, each with its own task, in order that 
each over a period of time would become much more capable of under- 
standing and dealing with its own problems. In addition to this, 
there was also the feeling in Congress that far too much of the Com- 
mission’s time was being taken up by the problems of broadcasting, 
and far too little of it being given to the common carrier field, with 
the result that it was not being properly regulated. 

Had S$. 1520 passed the Congress it would have vested the judicial 
and quasi-judicial functions of the Commission in the two divisions, 
a Division of Public Communication for all broadcasting, and a Divi- 
sion of Private Communication for all common carriers. Each divi- 
sion was to have authority to make its own decisions and act upon 
questions under its jurisdiction without taking them before the full 
Commission. 

When he introduced the bill, Senator White stated: 


I believe such a statutory breakdown would bring about an 
essential separation of functions, would contribute to a 
sounder knowledge on the part of Commissioners of the 
communications problems committed to them, would make for 
orderly procedure and harmony of decision, and would speed 


up the disposition of cases before the Commission and the 
divisions thereof. 


538. 1268, 76th Cong., 1st sess., p. 1275. 


* Congressional Record, 76th Cong., 1st sess., p. 1673. S. 1520, an act to amend the 
Communications Act, introduced by Mr. White. 
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The bill contained another Beepoere change of a kind that was to 
become increasingly recommended in proposed legislation in years to 
come, an amendment to section 315: 


* * * by the addition of a new section which provides that 
although no licensee shall have the power to censor, he shall 
not be required to broadcast any material submitted by a 
candidate for public office which is slanderous or libelous * * * 
and that (he) shall have the right to demand and receive a 
complete and accurate copy of the material to be broadcast, 
so that it may be examined and made to conform to the re- 
quirement of the section.® 


Better language than this would be provided in proposed amend- 
ments relative to political broadcasts in later years, the major weak- 
ness in the above proposal being that, if the broadcaster himself could 
not censor a script, who was to decide what language it contained 
might. be slanderous or libelous? The amendment, if it had passed, 
would have created as many problems as it would have solved, if 
indeed it would have solved any problems for the broadcaster. 

A similar bill to S. 1520 was again introduced by Senator White 
in 1941,°* and that same year brought forth the so-called Sanders 
bill which contained many similar provisions and was introduced in 
the House in 1941.57 Again, a similar bill for reorganization of the 
Commission was introduced at the beginning of the session in 1943 
by Representative Holmes.®* It too called for two separate divisions 
in the Commission. That same year Senators Wheeler and White 
produced another bill, S. 814, which paralleled the Holmes bill in 
certain respects but which, in addition, carefully defined the limits 
of FCC authority. All bills, however, either failed to emerge from 
committee, or failed in passage, marking an end until postwar days 
of congressional attempts to reorganize the Commission. 


6. Wartime MEASURES IN BROADCASTING 


Section 606 of the Communications Act of 1934 gives the President 
the power to assume the direction of the entire radio industry in 
time of war or national emergency. This power has never been in- 
voked in its entirety although in September 1939, when a state of 
“limited national emergency” was declared by the President and in 
September 1940 when he took advantage of the powers bestowed upon 
him by the act to create the Board of War Communications, broad- 
casters for a time wondered what the effects of these two steps would be. 

Congress in the meantime had enacted on June 25, 1940, a law 
authorizing the communications utilities to contribute free services to 
the national defense in order to further implement the industry’s 
contribution.” Again, 10 days after Pearl Harbor an act was passed 
providing additional safeguards against subversive acts in connection 
with the licensing of radio operators of ships at sea.” On January 26, 





5 Tbid., p. 1674. 

56S. 1806, 77th Cong., 1st sess., p. 6641. 

57 H. R. 5497. 

58H. R. 1490. 

5° Public Law 649, June 24, 1940, 76th Cong. 

® Public Law 351, December 17, 1941, 77th Cong. 
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1942, Congress passed a law amending and broadening section 606 to 
gr ant to the President in time of war certain powers in respect to com- 
munication by wire. The amendment permitted him to cause the 
closing of any station or facility for wire communication and the re- 
moval of its equipment and apparatus, and further authorization for 
the use of its apparatus by any department of the Government.” 
Additional amendments were passed in 1942, 1943, and 1945, all of 
which dealt with radio communication by ships at sea in the service of 
the United States. It may be said, however, that during the war 
years radio broadcast issues were passed by in ‘the Congress in favor 
of the more pressing duties involving its prosecution. 

It is important to note that Congress did not attempt to impose any 
strict type of governmental censorship on the broadcasting of news 
and other information during the war years. Instead, a voluntary 
system was set up under the Office of Censorship and the Office of 
War Information, which published periodically a “Code of Wartime 
Practices for American Broadcasters.” ** Cooperation of the broad- 

cast industry and the press with the forces of Government during the 
period of World War II stands out as a highly gratifying example 
of the oper: ition of a free nation in time of crisis. 

The Communications Commission itself, however, took certain steps 
for which it was severely criticized by the Select Committee To In- 
vestigate the Federal Communications Commission, which held hear- 
ing in 1943-44. Major criticism was in respect to the wartime oper- 
ation of three of its units, the Radio Intelligence Division, the Foreign 
Broadcast Intelligence Service, and the War Problems Division. 
Major points of criticism were: 


In the conduct of affairs of its Radio Intelligence Divi- 
sion the Commission had duplicated many functions which 
were being performed by the War Department, and that, in 
addition, it had refused to transfer upon request certain radio 
intelligence functions and personnel to the War Department 
and had thereby, in the opinion of the Joint Chiefs of Staff, 
“endangered the effectiveness and security of military radio 
intelligence.” © 

That it had refused to cooperate with the FBI and to 
turn over to the Department of Justice the fingerprint rec- 
ords of all licensed radio operators. 

That it had “unlawfully and capriciously” censored pro- 
grams carried on foreign language broadcast stations through 
the actions of its legal department and its War Problems 
Division, and had caused the firing of American citizens 
whom it accused of Fascist leanings.” 


6t Public Law 413, January 26, 1942, 77th Cong. 

® Public Law 850, December 29, 1942, 77th Cong.: Public Law 85, June 22, 1943, 78th 
Cong.; Public Law 97, June 28, 1943, 78th Cong.; Public Law 86, June 13, 1945, 79th 
Cong. 

88 See Censorship Office edition of Code of Wartime Practices for American Broadcasters, 
issues of June 15, 1942, March 1, 1943, February 1, 1943, December 1, 1943, May 15, 1945, 
as examples of the evolution of the voluntary code of wartime practices during progress of 
the war. 

* See in particular vols, I through III of the hearings of the Select Committee To Investi- 
gate the FCC pursuant to H. Res. 21. 

6 Final report of the Select Committee To Investigate the Federal Communications Com- 
mission pursuant to H. Res, 21 (78th Cong.), p. 72. 

* Ibid. See in particular pp. 5—19 of the report as well as the minority views contained 
on pp. 54-79. 
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The investigation produced evidence that the Commission had, in 
fact, gone beyond its powers in certain of its functions, and, like any 
bureaucratic ‘institution, had seized upon an opportunity afforded to 
it by the war to aggrandize itself and enlarge upon its activities. 
The opinion of the investigating committee seemed to be that even 
in time of war a civilian agency might not, without express authority, 
take upon itself the censorship of programs, or the performance of 
tasks which belonged more properly to the military. 


7. LeeIisLATION ON ProGRAM CONTENT 


One of the great unsolved problems of Congress, the Commission, 
and the broadcast industry has been the interpretation of the phrase 
“public interest, convenience, and necessity” in regard to the type and 
content of a broadcast program. Except for that most vague of all 
phrases the Communications Act is silent in this regard. 

Congress has on a number of occasions tried to narrow down this 
broad language to a more specific content, by attempting to provide a 
basis for more definite programing control to the Commission. This 
has been an extremely difficult and unrewarding task. Previously 
discussed was the first notable effort in this direction, the Wagner- 
Hatfield amendment.” Although the amendment was voted down, 
it was defeated “not so much because Congress objected to educational 
and religious broadcasting, but chiefly because of the faulty drafting 
of the amendment and the administrative difficulties envisaged in 
carrying out the particular plan proposed.* 

Moreover, Congress did at that time succeed in writing i into the new 
law a compromise provision which called upon the FCC to conduct 
a study and recommend to it whether a fixed percentage of radio 
broadcast facilities should be allocated to certain types of stations. 
The Congressional Record of March 21, 1935, carries the opinion of 
the Commission in that regard: 


The Federal Communications Commission respectfully 
recommends that at this time no fixed percentages of radio 
broadcast facilities be allocated by statute to particular types 
or kinds of nonprofit radio programs or to persons identified 
with particular types or kinds of nonprofit activities. 

The Commission’s reasons for its conclusions were that it saw “no 
need for change” in the sy stem, that “flexibility (was) needed in the 
law,” that there were “insufficient broadcast facilities” and “no 
feasible plan * * * no evidence of real demand on the part of the 
nonprofit organizations.” Instead, the Commission concluded : 


It would appear that the interests of the nonprofit or- 
ganizations would be better served by the use of existing 
facilities, thus giving them access to costly and efficient 
equipment and to established audiences, than by the estab- 
lishment of new stations for their peculiar needs.” 


This report for a time ended a battle between the two opposing 
philosophies of broadcasting, but not the war. Numerous other and 


7 See pp. 32-33. 
*® Friedrich, op. cit., p. 815. 
® Congressional Record, vol. 79, March 21, 1935, p. 4144. 
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similar bills were introduced, but as the years passed and the radio 
broadcast industry grew, their chances for passage became ever 
slighter. 

Another frequent cause of irritation to the Congress in regard to 
programing was the amount and type of advertising on the air. Of 
bills submitted in this respect, those to prohibit the advertising of 
alcoholic beverages have been the most prevalent. From 1934 to 
the end of World War IT, no less than 12 bills to prohibit the adver- 
tising of liquors were introduced.” 

In summary it may be said that, although from the earliest days of 
broadcasting Congress has shown its concern for the type and quality 
of broadcast programs, it has been most reluctant to provide legis- 
lative sanctions in this connection. While it is true that the Com- 
munications Act specifically prohibits lotteries and “obscene, indecent, 
or profane language,’ this “against sin” type of prohibition is as 
far as it goes, and in return it provides that “nothing should be 
understood or construed to give the Commission the power of censor- 
ship over the radio communication” or in any way fix rules that will 
“interfere with the right of free speech.” 

This philosophy has caused Congress to avoid passage of legislation 
dealing with program content, while at the same time it has taken 
no further action to clarify the meaning of the words “public inter- 
est, convenience, and necessity.” 


Bruts AFFecTING BROADCASTING 


It would require a considerable amount of time and space for one 
to find and enumerate every bill offered over a period of years, such 
as those stretching from 1935 to 1945, that affected broadcasting. 
However, a sampling of 1 year’s harvest of bills should serve to dem- 
onstrate their prevalence in Congress. 

Pending bees the various legislative committees at the close of 
the 1st session of the 74th Congress, which adjourned on August 26, 
1935, were: 

S. 5—Copeland bill to regulate manufacture, sale, and advertising 
of food, drugs, devices, and cosmetics, passed by the Senate and 
pending before the House Interstate and Foreign Commerce Com- 
mutts, 

. 3047—Duffy bill to amend the Copyright Act of 1909 and afford 
new protections for users of copyrights, including broadcasters, by 
stripping ASCAP of certain of its powers, passed ‘by the Senate and 
pence before the House Patents Committee. 

S. 541—Capper bill (Culkin bill, H. R. 8404, companion measure 
in the House) to prohibit advertising of intoxicating liquors in inter- 
state commerce, including broadcasting; pending before the Senate 
Interstate Commerce Committee. House measure pending before the 
Interstate and Foreign Commerce Committee. 





7S. 3015, March 10, 1934; H. R. 8404, S. 541, June 7, 1935; H. R. 3140, January 18, 
1937: S. 3550, February 25, 1938: H. R. 7 . February 25, 1938: H. R. 251, H. R. 252, 
January 3, 1939; S. 517, January 10, 1939: . 575, January 12, 1939 : H. R. 123, January 3, 
1941: H. R. 6785. March 13, 1942. 

71 Federal Communications Act of 1934, sec. 326, 48 Stat. 1091. 
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S. 820—Neely bill to force losing applicants in contests over exist- 
ing radio stations to pay full costs of proceedings; pending before the 
Interstate C ommerce C ‘ommittee. 

S. 2243 sarrying out recommendations of the FCC 
that the Davis iedatieadiien amendment on broadcast allocations be 
repealed, and that allocations be left to the discretion of the FCC; 
pending before the Interstate Commerce Committee. 

S. 3261—Walsh bill (McKeough bill, H. R. 8852, companion in the 
House) to amend the Communications Act by requiring the State De- 
partment to approve all programs broadcast by or for foreign gov- 
ernments; pending before the Interstate Commerce Committees of 
the two Houses. 

S. 4—Copeland, Vandenberg, and Murphy bill, to prevent promo- 
tion of fraud through interstate commerce; pending before the Com- 
merce Committee. 

H. R. 55—Rudd bill to allocate one-fourth of all broadcasting facili- 
ties to nonprofit organizations; pending before the House Interstate 
Commerce Committee. 

H. R. 8475—Monaghan bill to create a Government broadcasting 
network and provide for a Radio Commission to operate the system 
and otherwise regulate broadcasting: pending before the House In- 
terstate Commerce Committee. 

H. R. 3252—Sauthoff bill to prohibit the use of mails, periodicals, 
and broadcasting stations to advertise loans for which interest in 
excess of 15 percent per year is charged; pending before the House 
Post Office Committee. 

H. R. 197—Buckbee bill to prohibit untrue, deceptive, or misleading 
advertising through the mails or in interstate commerce: pending 
before the Interstate and Foreign Commerce Committee. 

H. R. 8980—MeCormack bill to allow ships to pick up radio news 
reports, pending before the Interstate and Foreign Commerce Com- 
mittee. 

House Joint Resolution 220—Sirovich resolution to establish an 
executive department to be known as the Department of Science, 
Art, and Literature; hearings held before House Patents Committee, 
but no report issued. 

Scott bills and resolution (H. R. 9230, 9229, and 9231, and H. Res. 
370) to amend the Communications Act with respect to political 
broadcasts, censorship, and broadcaster’s liability for utterances, and 
to set up a Broadcasting Research Commission to investigate the 
industry and the proposals of outside groups for facilities. 

In addition, there were petitions presented by a number of Sen- 
ators requesting that publication of testimony at FCC hearings on 
broadcasting be at Government expense; pending before the Senate 
Interstate Commerce Committee. 
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CHAPTER V 


IMMEDIATE POSTWAR LEGISLATIVE DEVELOPMENTS 
AFFECTING BROADCASTING 


1. Tue ADMINISTRATIVE ProcepurE Act 


In 1946 an event occurred that was to have considerable effect in 
years to come on the internal function of the Communications Com- 
mission—the passage of the Administrative Procedure Act.* A most 
controversial law since the time of its approval by Congress, it is 
one which attempts to pose a solution to the frequently alleged para- 
dox of the American regulatory agency system that agencies are en- 
trusted with executive functions, while at the same time they assume 
functions of investigator, prosecutor, and judge, being thus endowed 
with both administrative and judicial duties. Because of its impor- 
tant influence upon Commission policy and procedure, any discussion 
of legislation pertaining to the FCC must also include an analysis 
and evaluation of the Administrative Procedure Act before it can 
be complete. 

A. LEGISLATIVE HISTORY ” 


For more than 10 years before the passage of the Administrative 
Procedure Act, Congress had been considering proposals for general 
statutes respecting administrative law and procedure. The growth 
of Government, particularly the executive branch, had added to the 
problem. The situation had become such that by the middle 1930’s 
the President appointed a committee to make a comprehensive survey 
of and suggestions concerning administrative methods, overlapping 
functions, and diverse organizations. While that Committee was 
not primarily concerned w ith the more detailed questions of adminis- 
trative law and procedure as the term is now understood, it was 
mevitably brought face to face with the fundamental problem of the 
inconsistent union of prosecuting and deciding functions exercised 
by many executive agencies. In its study of the problem, it chose 
to include all so-called executive agencies—even those independent 
commissions which were devised for the very purpose of combining 
prosecutive and deciding functions. 

In 1937, the President’s Committee on Administrative Manage- 
ment issued its report, in which it stated: 

The executive branch of the Government of the United 
States has * * * grown up without plan or design. * * * To 
look at it now, no one would ever recognize the structure 
which the Founding Fathers erected a century and a half 


1Public Law 404, 79th Cong., 2d sess., c. 324, 60 Stat. 237; 5 U. S. C. 1001-1011. 
2¥or a detailed legislative history, see S. Doc. 248, 79th Cong., 2d sess. (1946). 
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ago. * * * Commissions have been the result of legislative 
groping rather than the pursuit of consistent policy. * * * 
They are, in reality, miniature independent governments set 
up to deal with the railroad problem, the banking problem,, 
or the radio problem. They constitute a headless “fourth 
branch” of the Government, a haphazard deposit of irre- 
sponsible agencies and uncoor rdinated powers. * * * There is a 
conflict of “principle involved in their makeup and func- 
tions. * * * They are vested with duties of administra- 
tion * * * and at the same time they are given important 
judicial work. * * * The evils resulting from this confusion 
of principles are insidious and far reaching. * * * Pressures 
and influences properly enough directed toward officers re- 
sponsible for formulating and administering policy consti- 
tute an unwholesome atmosphere i in which to y adjudic ate pri- 
vate rights. But the mixed duties of the commissions render 
escape from these subversive influences impossible. Further- 
more, the same men are obliged to serve both as prosecutors 
and judges. This not only undermines judicial fairness; 
it weakens public confidence in that fairness. Commission 
decisions affecting private rights and conduct lie under the 
suspicion of being rationalizations of the prelimimary find- 
ings which the Commission, in the role of prosecutor, pre- 
sented to itself.® 


Thus, the first study of executive bureaus included therein the in- 
dependent agencies as though they, too, were only executive bureaus. 
The President, in transmitting his report to the Congress, further: 
emphasized this assumption in his comment: 


IT have examined this report carefully and thoughtfully, 
and am convinced that it is a great document of permanent 
importance. * * * The practice of creating independent regu- 
latory commissions, who perform administrative work in ad- 
dition to judicial work, threatens to develop a “fourth 
branch” of the Government for which there is no sanction: 
in the Constitution.* 


This report and the President’s recommendations gave new im- 
petus to congressional attempts to find a solution to the problems thus 
imputed to the independent agencies. After many unsuccessful tries, 
these culminated in congressional passage of the McCarran-Sum- 
ners bill (S. 7), which created the Administrative Procedure Act. 





8 Report of the President's Committee on Administrative Management, pp. 32—33, 39-40. 

*Ibid., pp. iii-v. In answer to this oft-quoted phrase, James M. Landis, in the 
Administrative Process (New Haven, Yale University Press, 1938, p. 88), makes the 
following observation : 

To condemn the administrative process simply because it is a “fourth branch” of 
Government is not to consider what a “branch” impHes. Four, five, and six “branches” 
of Government may, of course, coexist without violating Montesquieu’s maxim, for the 
ultimate source and the ultimate division of power remain the same. It is the relation- 
ships of the administrative to the three departments of Government that are important. 
The formulation of these relationships must derive from the necessity of attuning the 
process to the dynamic forces of industrialism as of a particular time and place. Fifteen 
years ago Cecil Carr in his lectures on Delegated Legislation had occasion to point to the 
variations in the nature of the administrative process in times of war as contrasted with 
time of peace (Carr, Delegated Legislation, 1921, Preface). But peace, too, has its 
special requirements. Only as one understands these requirements does it become pos- 
sible to formulate the appropriate aren of administrative action. And wisdom in the 
formulation of standards, in the grant of powers, is the first step toward realization of 
those hopes now so definitely held of the administrative process. 





| 
| 
i 





REGULATION OF BROADCASTING 71 


Genealogically speaking, the McCarran-Sumners bill can be traced 
back to 1935, when Senator Norris, of Nebraska, introduced a bill to 
establish a United States Court of Administrative Justice. S. 1835 
would have consolidated the Court of Claims and the Court of Cus- 
toms and Patent Appeals, with the addition of 5 judges, bringing the 
total number of judges up to 15. The bill proposed to transfer to 
this court the adjudications by the courts of the District of Columbia 
in mandamus and injunction proceedings against Federal officials, 
the review of decisions of the United States Board of Tax Appeals, 
and the jurisdiction of the United States district courts over claims 
against the United States and against collectors of internal revenue. 
This was the first bill introduced in C ongress looking to the improve- 
ment of administrative justice. No action was taken on it. 

In the 2d session of the 84th Congress (1936), two identical bills, 
again providing for the establishment of a Federal Administrative 
Court, were introduced by Senator Logan and Representative Celler.*® 

In 1938, another proposal by Senator Logan would have established 
a United States Court of Appeals and Administration, to receive, de- 
cide, and expedite appeals from Federal commissions, administrative 
authorities, and tribunals in which the United States was a party 
or had an interest.’ The court would have consisted of a chief justice 
with not more than 40 associate justices. Hearings on the bill were 
held by a subcommittee of the Senate Committee on the Judiciary on 
April 1 and 5, 1938, but no further action on the bill was taken. In 
his article on administrative procedure in the Federal Communica- 
tions Commission, J.T. Bernhard states: 


mye ie bill was allowed to die because of the problems to 
which it gave rise. The committee felt that any measure 
doting with administration should be based upon the pro- 
cedural level so as to avoid the necessity of litigation. An 
administrative court would deal with the “symptoms of 
agency confusion,” but would not treat the roots of the al- 
leged malediction.® 


In January 1939, Congressman Celler introduced H. R. 234, a bill 
“to establish a United States Administrative Court to expedite hear- 
ings and det erminations of controversies with the United States, and 
for other purposes.” *® It was similar to the Logan bill (S. 3676) but it, 
in turn, was later superseded by S. 916 and H. R. 4235.° 

Attention should ™ paid to the fact that up to this point all pro- 
posals have been directed toward the establishment of a Federal 
administrative court or the equivalent thereof. The first of the so- 

called administrative law bills was S. 915, introduced in the Ist 
session of the 76th Congress by Senator Logan, to “provide for a 
more expeditious settlement of disputes with the U tnited States.” An 
er al bill, H. R. was introduced by Congressman Celler. 
S. 915 was reported Ss the Senate Committee on the Judiciary, with 


5S. 1835, 73d Cong., 1st sess., 1933. 
6 - 3787 and H. R. 12297, 74th Cong., 2d sess., 1936. 
3676, 75th Cong., 3d sess., 1938. 
$ : Remenintentaes Procedure in the Federal Communications Commission, by J. T. Bern- 
hard. Rocky Mountain Law Review, vol. 24, December 1951, p. 59. 
®*H. R. 234, 76th Cong., Ist sess., 1939. 
10S, 916, H. R. 4235, 76th Cong., Ist sess., 1939. 
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amendments, on May 17, 1939.11. The bill passed the Senate on July 
1, 1939, but was then restored to the calendar by a motion to recon- 
sider. H. R. 6324, practically identical with S. 915 as amended and 
passed by the Senate, was introduced by Congressman Walter.’* 

S. 915, H. R. 4236, and H. R. 6324 departed from the administra- 
tive court bills by providing for the “implementing” of administra- 
tive rules, but they did not bring an end to such bills, for administra- 
tive court bills continued to be presented to the Congress." 

On February 24, 1939, an important event occurred when the At- 
torney General announced the appointment of a committee to be 
known as the “Attorney General’s Committee on Administrative Pro- 
cedure,” to study the practices and procedure of the various admin- 
istrative agencies of the Government, with a view to determining to 
what extent improvements were desirable. The Attorney General’s 
Committee requested the committees of the respective Houses of Con- 
gress to defer action on any of the administrative law or procedure 
measures then pending until after the committee had completed its 
study and made its report and recommendations. 

Congress aoe to comply with this request, however, and on 
July 13, 1939, the House Committee on the Judici: iry reported out a 
bill that was practically identical with S. 915."* It passed the House 
on April 21, 1940, by a rather wide vote margin of 287 to 97, and 
was sent to the Senate. There it was reported by the Senate Com- 
mittee on the Judiciary on May 9, 1940, and passed the Senate, with 
amendments, on November 26 of that year. The Senate amendments 
were agreed to by the House but the bill, which became known as the 
Logan- “Walter bill, was vetoed by the President on December 17, 1940, 
in order that Congress might await the conclusion of studies and 
publication of the report of the Attorney General’s Committee. The 
veto was sustained in the House by a vote of 153 to 127, making any 
further Senate action unnecessary. 

The final report of the Attorney General’s Committee on Admin- 
istrative Procedure was sent to the Senate on January 24, 1941.%° 
It was followed by the submission to Congress of three sets of bills. 
Recommendations of the minority of the committee were introduced 
as S. 674 and H. R. 4238; those for the majority as S. 675 and H. R. 
4782: and two additional bills were introduced at practically the same 
time by Senator Logan and Representative Walter (S. 918 and H. R. 
3464). 

A subcommittee of the Senate Judiciary Committee held hearings 
on the three bills from ae to July 1941. All three dealt with ad- 
ministrative procedure: S. 674 provided for an administrative code 
and for fair standards of duty and procedure of administrative 
officers and agencies; S. 675 was designed to revise administrative 
procedure in the Federal agencies, to establish an Office of Federal 
Administrative Procedure to provide hearing commissioners, and to 





11S. Rept. 442, 76th Cong., 1st sess., 1939. 

22 An analysis of S. 915 is contained in the Congressional Record for April 18, 1940 
at pp. 7225-7228, while an article discussing the bill was printed in the Congressional 
Record for May 1, 1940, pp. 8242-8248. 

3 §. 916 and H. R. 5 were introduced by Senator Logan and Representative Celler, 
respectively. Both bills proposed an administrative court, composed of a chief justice 
and 10 associate justices, and were similar to earlier bills on that subject. 
14H. Rept. 1149, 76th Cong., Ist sess., on H. R. 63824. 
1S. Doc. No. 8, 77th Cong., 1st sess. 
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authorize declaratory rulings by administrative agencies; and S. 918 
was intended to provide for a more economical, expeditious and just 
settlement of disputes within the Nation, 

Mr. Bernard comments that : 


The material revealed by the hearings, as affecting the 
FCC, was indicative of wide differences of opinion concern- 
ing these bills. It is important to examine the evidence 
because no actual hearings were held on the Administrative 
Procedure Act passed in 1946. As a result, the testimony 
presented by various individuals in 1941 presents a signifi- 

‘ant background against which the Administrative Pro- 
cedure Act itself may be observed.*® 


The chief witness of the Federal Communications Commission in 
connection with the bills was its Chairman, James Lawrence Fly. 
His testimony, and the corroborating opinion later furnished by 
the Commission staff are particularly interesting in the light of 
criticisms and comments on the Administrative Procedures Act that 
have been made both in and outside the Commission since its passage. 

aan Fly said he believed every one of the bills, but in particular 

674, would limit the flexibility of the Commission in regard to 
the proper handling of its problems. He opposed very strongly the 
clause permitting any “interested” person to appear in FCC heari ings, 
stating that such a provision would encourage an avalanche of ob- 
structionist tactics at hearings, and recommended that the language 
“substantial legal interest” be substituted instead. 

Mr. Fly was opposed to any mandatory issuance of Commission 
rules and regulations, preferring that they be developed instead via 
the case-by-case approach. He believed that an entire industry could 
not be adequately covered by a series of definitive rules, and that 
establishment of a code of any type would lead to more confusion than 
existed under the present system. 

While he extended his support to the establishment of an Office of 
Administrative Procedure to provide a continuing critical study of 
agency functions, he was opposed to the provision calling for declara- 
tory rulings by the Commisison on petition of any interested party. 
He also argued against sections which required an agency to issue, in 
the form of rules, all necessar y and appropriate interpret: itions of the 
statute. His contention was that it would be difficult for the Com- 
mission to take such action and still maintain effective control, and 
that these clauses would be used as obstructionist devices by private 
parties. 

Mr. Fly was most definite in his disapproval of any provision calling 
for the complete separation of investigative-prosecuting functions and 
the separation of personnel engaged in deciding functions from the 
rest of the personnel on the Commission. He believed it was im- 
possible to consider the rules of procedure that were necessary for the 
operation of the judicial process to be equally applicable to admin- 
istration. 


% Bernard, op. cit., p. 61. 
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In conclusion of his testimony, he suggested that the following role 
be assumed by the hearing commissioner : 


* * * Upon the conclusion of the hearing in any case, the 
agency may instruct the hearing commissioner to transmit the 
entire record in the case to it for the purpose of issuing 
proposed findings and conclusions." 


The Commission expanded further on the statements presented 
in the hearing by Chairman Fly by the submission of a written 
statement to the subcommittee. It reaffirmed the Commission’s intent 
to oppose any attempt to liberalize the intervention procedure in 
hearings because it was believed that this would contravene the public 
interest in that it would give free reign to obstructionist and dilatory 
tactics. It supported the views of Mr. F ly in respect to the position 
of the hearing commissioner in the hierarchy of Commission person- 
nel, and closed with the following comments : 


* * * We believe that the amendment we have suggested 
is necessary to provide a suitable degree of flexibility in the 
proposed hearing commissioner procedure and that the rea- 
sons stated above amply support the amendment. We do 
not believe that the effect of the amendment would be to break 
down the hearing commissioner formula, but that the dis- 
cretion of the agency in withdrawing cases would be ade- 
quately controlled by the expression of the intention of Con- 
gress, to which the Commission is responsive, and by the func- 
tioning of the proposed office of administrative procedure." 


It should perhaps be pointed out in commenting on Mr. Fly’s testi- 
mony that the controversy it brings out is an illustration of what 
finally resulted from an attempt on the part of Congress to draft 
legislation which equated the operation of an independent commis- 
sion with the executive bureaus. Mr. Fly’s arguments are more pointed 
because it should be realized that a commission is not a court—but 
a group of migratory civil-service lawyers who, for a particular pur- 
pose, constitute a court. 

In spite of increased activity in the area of administrative pro- 
cedure, no legislation ensued in the 77th Congress, and the advent 
of war brought a temporary hiatus in the movement toward enact- 
ment of a law to “check the alleged evils inherent in the wasteful 
Federal bureaucracy and the hydra headed administrative pattern.” * 
This turn of events was to continue only for a short time, however, for 
in the 2d session of the 78th Congress several new bills were proffered, 
one by Congressman Gwynne, another approved by the American Bar 
Association and introduced by Senator McCarran and Representative 
Sumners of Texas, and a final one by Congressman Smith of Virginia, 
which proposed to carry out the recommendations of his Select Com- 
mittee To Investigate the Executive Agencies.”° 





17 See hearings before a subcommittee of the Committee on the Judiciary on 8. 674, 675, 
and 918, 77th Cong., 1st sess., pp. 214-242 (1941). 

% Ibid., pp. 1556-1561. 

1® Bernhard, op. cit., p. 52 

20S, 2030, H. R. 5081, and H. R. 5237. (For recommendations of the select committee 
see H. Rept. 1797, 78th Cong., 2d sess.) 
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Then, in the 79th Congress, bills similar to those introduced in the 
previous session were again presented by Congressmen McCarran and 
Sumners. These passed and were signed into law by the President 
on June 11, 1946." After 10 years of struggle to iron out the kinks of 
the various types and varieties of proposed legislation, the Adminis- 
trative Procedures Act became a reality. 


(B) AN ANALYSIS OF THE ACT 


Simply stated, the bill was designed to afford parties affected by 
administrative powers a means of knowing what their rights were, 
and how they could be protected. At the same time, administrators 
were provided with a definite course to follow in the making of ad- 
ministrative determinations. The jurisdiction of the courts was fur- 
ther outlined. The bill thus provided for three key factors, public in- 
formation, administrative operation, and judicial review. 

In substance, the bill might be summarized under four headings: 

(1) It provided that agencies must issue as rules certain specified 
information regarding their organization and procedure, as well 
as to provide other materials of administrative law. 

(2) It stated the essentials of several forms of administrative 
proceedings and the limitations on administrative powers. 

(3) It provided in more detail the requirements for administra- 
tive hearings and decisions in cases in which such hearings are re- 
quired by statute. 

(4) Itset forth a statement of judicial review designed to afford 
a remedy for any legal wrong. 

A synopsis of the bill reveals the following structure : 


I. GENERAL PROVISIONS 


Section I. The title—Administrative Procedure Act. 

Section 2. Definitions.—Defines (a) agency, excepting representa- 
tive and war agencies, (>) person and party, (¢) rule and rulemaking, 
(d) order and adjudication, (e) license and licensing, (/) sanction and 
relief, (g) agency proc seminal action. 

Section 3. Public information .—Except secret functions and inter- 
nal management: (a@) Agencies are required to publish organization, 
proce edure, and other general rules, (6) opinions and orders are to be 
published or open to inspection, and (¢) official records are to be made 
available to properly interested persons. 

Section 6. Ancillary matters—(a) Parties are entitled to counsel. 
(5) Investigations are to be confined to authority granted agencies, 
and witnesses are entitled to copies of testimony. (c) Subpenas are to 
be issued to parties on request and reasonable showing, and are to be 
judicially enforced if in accordance with law. (d) Written notice and 
statement of grounds is to be given by agency in denying any request. 

Section 9. Sanctions and powers. —In exercise of any power or au- 
thority: (a) no sanction is to be imposed or rule or order issued save 
within jurisdiction delegated and authority granted by law; (6) 
license applications are to be acted upon promptly, revocation is not 


2S. 7 and H. R. 1203, Public Law 404, 79th Cong., 2d sess., ch. 324, 60 Stat. 2387, 
5 U. S. C., sees. 1001—1011. 
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to be attempted except upon notice and opportunity for the licensee 
to comply with lawful requirements, and renewals are not to be deemed 
denied until finally acted upon. 

Section 11. Examiners.—Examiners are to be appointed pursuant 
to Civil Service for proceedings under sections 7 and 8 and may per- 
form no inconsistent duties. They are removable only for good cause 
determined by Civil Service after ‘he: ring, which is subject to judicial 
review. They are to receive compensation prescribed and adjusted 
by Civil Service Commission independently of agency recommenda- 
tions or ratings. ' 

Section 12. Construction and effect.—The act is not to impair other 
or additional legal rights. Procedure is to apply equally. The usual 
saving clause is included. Authority is granted to agencies to com- 
ply with the act. Subsequent repeals are to be express. Effective 
dates are to be deferred and the act is not to apply to proceedings 
previously begun. 

Il. Quasi-legislative and quasi-judicial functions 

Section 4. Rulemakin ixcept war, foreign affairs, management, 
and proprietary functions: (@) notice of rulemaking is to be pub- 
lished in certain instances; (}) thereafter interested persons are to be 
permitted to make at least written submittals for agency considera- 
tions, except that if other statutes require an agency hearing then 
sections 7 and 9 apply; (c) effective date of rules is to be 30 days 
following publication; and (d) any interested person may petition 
for issuance, amendment, or repeal of a rule. 

Section 5, Adjudication.—Where statutes require a hearing: (@) 
contents of notice are specified; (0) hearings are to be held under 
sections 7 and 8 to the extent issues cannot first be settled informally ; 
(c) hearing officers are required to operate entirely separate from 
prosecuting anes and to make or recommend the decision in the 

case; and (d) agencies are authorized to issue declaratory orders. 

Section 7. Hearings.—In hearings which sections 4 or 5 require to 
be conducted under this section: (a) presiding officers are to be the 
agency or its members, examiners, or others specially provided for in 
other statutes, all to act impartially and be subject to disqualification ; 
(b) presiding officers are to have authority necessary to conduct the 
hearing and dispose of motions; (¢) irrelevant and repetitious evi- 
dence is to be excluded as a matter of policy and no sanction is to be 
imposed or rule or order issued except upon the whole record and as 
supported by and in accordance with reliable, probative, and sub- 
stantial evidence; and (d) record of the hearing is to be exclusive 
for purposes of decision. 

Section 8. Decisions—Where hearing is required under section 7: 
(a) examiners are to make either initial decision or recommended 
decision, as the agency may determine; and (6) prior to any recom- 
dended or other decision the parties are entitled to submit suggested 
findings, exceptions, and supporting reasons and all decisions are to 
include findings on material issues and a statement of the appropriate 
action. 

Section 10. Judicial review—Except so far as statutes preclude 
judicial review or agency action is by law committed to agency dis- 
cretion: (@) any person suffering legal wrong is entitled to judicial 
review; (b) the form of action is to be that specially provided by any 
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statute or, in the absence or inadequacy thereof, any appropriate 
common-law action; (¢) every action for which there is no other ade- 
quate remedy is made subject to such review; (d) agencies or courts 
may stay agency action or preserve status or rights pending review; 
and (e) reviewing courts, upon the whole record and with due regard 
for the rule of prejudicial error, are to determine all questions of law, 
compel agency action unlawfully withheld, and hold unlawful action 
found (1) arbitrary; (2) not in accord w ith the Constitution; (3) in 
violation of any statute; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence on the record in 
cases subject to sections 7 and 8 or (6) unwarranted by the facts to 
extent that facts are subject to trial de novo by the reviewing court.”* 


C. ITS IMMEDIATE EFFECT ON FCC 


The immediate effect of the new law on FCC procedure was felt in 
several areas. Most important perhaps, the scope of court review was 
broadened under the act, which provided that any person “suffering 
legal wrong because of any agency action, or adversely affected or 
aggrieved by such action” is entitled to judicial review.” The act 
also provided that “every agency action made reviewable by statute 
and every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review.” 

Another requirement of particular significance was section 11, 
which created hearing examiners intended to be responsible only to 
the Civil Service Commission. No hearing examiner was to be per- 
mitted to consult with any person or party on any fact in issue except 
upon not ice and opportunity for all parties to participate.” 

This section was designed to afford greater prestige to the decisions 
of administrative agencies and to assure a higher caliber of adminis- 
trative official. Examiners could not be removed on complaint by an 
agency to which they were assigned without a hearing before the 
Civil Service Commission. Salaries were to be fixed by the Civil Serv- 
ice Commission and not the individual agencies. 

Hearing officers were not to be responsible to or “subject” to the 
“supervision or direction of any officer, employee, or agent engaged 
in the per formance of investigative or prosecuting functions for any 
agency.” ° 

By the same token, no officer, employee, or agent “engaged in the 
performance of investigative or prosecuting functions for any agency 
in any case shall, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency review” ex- 


> 


cept as “witness or counsel in public proceedings.” ** 








23 Note: Secs. 7, 8, and 11 apply only where other statutes require an agency hearing: 
and sec. 10 applies in a proper case whether or not an agency hearing is required. Secs. 
4, 5, 6 (b) and (c), and 9 (b) apply only where agencies by other statutes are given 
iuthority to make regulations, adjudicate cases, investigate, issue subpenas, or grant 
licenses as the case may be. The definitions in sec. 2 are not operative apart from the 
rest of the bill. 

“3 Op. cit., the Administrative Procedure Act, sec. 10, (2) (a). 

24 [bid., see. 10 (¢). 

2% [Ibid., see. 5 (c). It is important to note that rate-fixing agencies, such as ICC and 
FCC, with relation to common carriers, were exempt from this provision. In broadcast 
matters FCC was subject to it, however. 

26 Thid., sec. 5 (c). 

*7 Thid., sec. 5 (e). 
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In this way it was intended to assure that no investigating or prose- 
cuting officer should directly or indirectly influence or control the 
operations of hearing and deciding officers, except as participants in 
public proceedings. In cases of mutually exclusive applications for 
instance, the applicants concerned and FCC counsel were to be given 
equal status before the examiner. This provision did not apply, how- 
ever, to ratemaking decisions where the advice and counsel of expert 
staff members was needed by the Government agencies. 

Section 4 provided that agencies must issue as rules certain speci- 
fied information as to their organization and procedure. Already 
established FCC procedure was even then much along those lines but 
the new statute did prohibit the use of so-called Commission policy 
as rules. It provided that anything affecting the public, including 
formulation of policy, must be published in the Federal Register. 
Hearings on rule changes were thereby mandatory, although this in 
effect was a procedure that was already followed by the Commission 
as a matter of policy. 

Every agency was required to accord any “interested person” the 
right to petition for the issuance, amendment, or repeal of a rule,” 
but the act left with the agency discretion in the granting of such 
petitions. 

Section 5 (b) provided that every agency: 


shall afford all interested parties opportunity for (1) the 
submission and consideration of facts, arguments, offers of 
settlement, or proposals of adjustment where time, the nature 
of the SSmUnEnCLLe and the public interest permit; and (2) 
to the extent that the parties are unable so to determine 
any controversy by consent, hearing, and decision upon 
notice * * * 


This section thus marked a new departure, one that was appre- 
ciably to lengthen and draw out the processes of agency procedure. 

Agencies were authorized to use “sound discretion in issuing declara- 
tory orders to terminate controversies or remove uncertainties.” ” 

Section 6 (b) provided that every person “compelled to submit data 
or evidence shall be entitled to retain or, upon payment of lawfully 
prescribed costs, procure a copy or transcript thereof except that in a 
nonpublic investigatory proceeding the witness may for good cause 
be limited to inspection of the official transcript of his testimony.” 
Investigations beyond the jurisdiction of the agencies were precluded 
by the provision that no investigation shall be made “except as 
authorized by law.” 

Section 7 (b) defined hearing powers and prohibited an agency from 
conducting its hearings from behind the scenes. It provided that 
hearing officers should have authority, subject to the published rules 
of the agency to— 


(1) administer oaths and affirmations ; 

(2) issue subpenas authorized by law; 

(3) rule upon offers of proof and receive relevant evidence ; 

(4) take or cause depositions to be taken whenever the 
ends of justice would be served thereby ; 


28 Thid., sec. 4 (d). 
2 Ibid., sec. 5 (d). 
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(5) regulate the course of the hearing; 

(6) hold conferences for the settlement or simplification 
of the issues by consent of the parties; 

(7) dispose of procedural requests or similar matters ; 

(8) ie decisions or recommend decisions in conformity 
with section 8; and 

(9) take any other action authorized by agency rule con- 
sistent with this act. 


Under section 7 (c) relating to evidence, the act specified that evi- 
dence must be “reliable, probative, and substantial.” The section 


provided that: 


Any oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for the exclu- 
sion of irrelevant, immaterial, or unduly repetitious evidence 
and no sanction shall be imposed or rule or order be issued 
except upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by and 
in accordance with the a probative, and substantial 
evidence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 


may be required for a full and true disclosure of the 
ree 5 ce 


D. CRITICISM OF THE PROCEDURE ACT 


Justice Jackson, in the Morton Salt case, stated in his opinion that: 


The Administrative Procedure Act was framed against a 
background of rapid expansion of the administrative process 
as a check upon admiinstrators whose zeal might otherwise 


have carried them to extremes not contemplated in the legisla- 
tion creating their offices. 


The question might then be asked, to what extent has the Proce- 
dure Act provided the necessary “check upon administrators,” and to 
what extent has it exceeded its purpose aiid acted as a crippling amend- 
ment to commission procedure? A brief examination into this ex- 
tremely complex matter will delineate the problem. Commentary in 
the various law journals on the Procedure Act and on related matters 
is not lacking," nor is comment by the Commission itself. 


(1) The criticism that the act is too broad and too sweeping 


One of the most common remarks made is that the act is too broad 
and sweeping, that it attempts to encompass under its jurisdiction too 


“| See, for example, Administrative Procedure in the Federal Communications Commis- 
sion, by J. T. Bernhard, Rocky Mountain Law Review, vol. 24, December 1951, pp. 52-70. 
Administrative Process of the Federal Communications Commission, by H. P. Warner, 
Southern California Law Review, vol. 19, July 1946, pp. 312-348. FCC, Administrator 
Extraordinary and Licensor Plenipotentiary. , Virginia Law Review, vol. 36, March 1950, 
pp. 232-250. FCC Comparative Hearings, Harvard Law Review, vol. 64, April 1951, pp. 
947-958. Federal Regulation of Radio, Procedural Aspects, Southwestern Law Journal, 
vol. 5, spring 1951, pp. 202-211. Free Air Waves, an administrative dilemma; address 
by Commander Frieda Hennock, Women Lawyers Journal, vol. 36, fall 1950, pp. 5—-8,.26—29. 
Old Standards in New Context, comparative analysis of FCC regulation, University of 
Chicago Law Review, vol. 18, autumn 1950, pp. 78-92. The Administrative Procedure 


Act in Operation, by Bernard Schwartz, New York University Law Review, vol. 29, 1954, 
pp. 1173-1264. 


30 17. S. v. Morton Salt Company, 338 U. S. 632, 644 (1950). 
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many agencies, each of which is substantially different in its modus 
operandi from the other. As an illustration the definition of the word 
“agency” in section 2 (a) isoften cited. Thatsection reads: 


Agency means each authority of the Government of the 
United States other than C ongress, the courts, or the govern- 
ments of the possessions, Territories, or the District of 
Columbia. 


In the words of two commentators: 


The coverage of the act, as fixed in this section, is intended 
to be as broad and sweeping as it could safely and possibly be 
made. 

It appears clearly to have been the intent of the drafts- 
men of the Administrative Procedure Act to have that statute 
apply uniformly, insofar as it was possible, to the entire 
administrative process. This differentiates that Federal law 
from much of the analogous legislation in the field of admin- 
istrative law. Thus, the well-known Walter -Logan bill, 
which was vetoed by President Roosevelt at the end of 1940 
excepted a number of listed agencies from its provisions, and 
the same is true of some of the recent States legislation 
analogous to the Federal Administrative Procedure <Act. 

Clearly, under the language of section 2 (a), the Admin- 
istrative Procedure Act was intended to apply to the entire 
executive branch of the Federal Government.” 


The point is made that because of its broad scope of authority the 
act is “filled with poor definitions and dangerous confusions * * *,” “* 
and the final result has been to make the regulatory agencies more 
cumbersome than the courts. 


(2) The criticism that the act has unnecessarily encumbered hearing 
procedures and. has led to a piecemeal interpretation of the body 
of administrative and commission law 


One major area where the Procedure Act has had a powerful effect 
on the Communications Commission, for better or for worse, has been 
in the matter of hearing procedures. When we compare procedures 
as they existed previous to the act’s passage to what they are today 
it is possible to see what the effect has been. 

H. P. Warner, writing in the Southern California Law Review just 
prior to the time when the Procedure Act was to take effect, stated 
the following in regard to FCC procedure: 


A major point of criticism is the absence or inadequacy of 
basic findings of fact * * * the decisions abound with conclu- 
sions of ultimate fact (usually in the langauge of the statute) 
unsupported and unsubstantiated by evidentiary facts. 
Thus there are innumerable determinations as to financial and 
technical qualifications, program service, interference, allo- 
cation standards, need for broadcast service, et cetera, without 
the underlying evidence to substantiate these conclusions. 


= Laury, Federal Administrative Law, 16 (1952). 
38 Schwartz, op. cit., pp. 1174-1175. 
* Bernhard, op. cit., p. 69. 
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The Commission, through its published decisions, has ex- 
hibited a vacillating and inconsistent process; there has been 
no adherence to previously established policies. The admin- 
istrative interpretation of the standard of public interest, 
convenience, and necessity, has resulted in the exercise of un- 
trammeled discretion, with vagrant policy and expediency as 
its touchstone. * * * It is possible to find decisions both af- 
firmative and negative on practically every topic discussed. 
* * *There is no administrative pattern; it is like a patch- 


work quilt, with policies emerging, disappearing, and reap- 
pearing with no consistent design.** 


We can ourselves ascertain from an examination of the record the 
grounds on which Mr. Warner based his assessment of Commission 
practice at that time, and certainly it is obvious that the Procedure 
Act was designed, in part, to cure just such a condition. But the 
question may “legitimately be asked whether, by so doing, a new and 
different monster has been created. Certainly the act's provisions 
have greatly added to the volume of testimony, length of hearings, 
court appeals and exceptions, and duration of ajudicatory matters.” 
However, the records will show that there are still an abundance of 
“decisions, both affirmative and negative, on practically every topic 
discussed.” 

Perhaps, too, it is not entirely out of order that this condition exists. 
The making of hard-and-fast rules to apply to all cases may not be 
what was intended when the Congress first. established the independ- 
ent commissions. Dean Roscoe Pound, a witness during an FCC in- 
vestigation into broadcasting licensing, once drew the distinction be- 


tween the administrative and judicial handling of a subject in the 
following language: 


* * * T think it is fair to say that the difference between 
administrative handling of a subject and judicial handling 
of it, is exactly this: Courts look at cases in the gross, they 
refer cases to certain pigeonholes, you might say, that the 
law defines and the case either goes in that pigeonhole and 
is governed by a certain rule, or it doesn’t. It is within the 
purview of a rule that governs not merely that case, but a 
great many cases. 

Now what seems to me to require administration, and what 
is really of the essence of administration, is the need of in- 
dividualizing. Courts of equity have a certain power of in- 
dividualizing, but only a certain power. They can mold 
the remedy to meet the exigencies of particular cases. 

But in the world we are living in today, with the multi- 
plicity of questions and the points of contact of one interest 
with another, and overlapping and conflicting interests, there 
is a great deal of individualizing required that goes beyond 


simply the remedy, goes to the very bottom of the situa- 
tener ee 


%* Warner, op. cit., pp. 346-347. 

%* In comparative hearings on the Channel 10, Miami case, for example, there were 23 
volumes g, dockets, comprising 7 feet of shelf space. (See testimony of Commissioner 
Lee, vol. p. 3932 of reporter’s transcript of hearing held before the —_ Subcom- 


mittee on “Eschdative Oversight, March 28, 1958. Also, testimony of James P. Radigan, 
May 15, 1958, vol. 4, pp. 260—298, reporter's transcript of hearing. ) 
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So the whole point of administrative treatment is that 
adjustment of the claims of the parties to the exigencies of 
a particular case under particular circumstances ‘at a par- 
ticular time. And it seems to me, with submission, that if an 
administrative authority refuses to do that, it really abdicates 
its whole function, because that is what it is set up to do, it 
is that that really has-called for’administrative handling of 
projects :* * °. 

I think that has been pretty well borne out by all adminis- 

trative experience. The moment you begin to make hard-and- 
fast rules, you begin really to depart from the whole purpose 
of committing a “subject to administration, because legisla- 
tion can deal with matter easy enough if it is just a matter 
of rules. It is because rules aren’t adequate to the situation 
that something is committed to an administrative commis- 
sion.*7 

The importance of the Commission’s giving adequate reason for 
its actions in adjudicatory preceedings cannot be denied, nor can 
its obligation to give each participant in the case his fair share of 

“due process” be in any way questioned. The question may be asked, 
however, if in the light of experience since the passage of the Pro- 
cedure Act, matters have not gone to an extreme in the opposite direc- 
tion in each respect. 

Comments have been made to the writer on a number of occasions, 
both by Commission staff and by Commissioners themselves, that cer- 
tain provisions of the Administrative’ Procedure Act have benefited 
only one class of person—those members of the legal profession 
engaged in practice before the Commission, and that the greatly broad- 
ened ‘appeal and “party in interest’ provisions have constituted on 
many occasions a form of “legal blackmail” to afford delay and harass- 
ment, and indirectly, to provide employment and substantial fees to 
attorneys. 

In his appearance before the Committee on Legislative Oversight 
on March 28, 1958, Commissioner Robert T. Bartley expressed an 
opinion that perhaps illustrates the point : 


There has been a gradual chiseling away of the end of these 
commissions over a per oe of 10 years or more from the or- 
ganizational concept. I doubt if we would have had the 
commissions if the courts could have handled a lot of these 
matters in the expeditious manner, but they could not, and so 
commissions were set up to expedite matters so that, by the 
time you decided a case, why, it would be timely, not 5 years 
later. 

But gradually, when people start losing cases, they start 
looking for reasons other than the real reason; that is, they 
didn’t have the best case, and they want to drag it out a little 
longer, get another chance at it; maybe somebody will die in 
the process, and knock some applicant out. 

We just go around and around on these things, and I heard 
it said by very reputable lawyers that a fellow being denied 





37 Freedom of the Press, prepared and released March 1942, hy the, Newspaper-Radio 
Committee, 370 Lexington Avenue, New York, N. Y., pp. 96—98. 
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an application before the FCC gets more due process than a 
murderer would, and I believe it.* 

(A) contributing factor for delay is the recent increase in 
the laws prov iding { for more “due process.’ 

Let us see how this came about. 

Back in 1938, after Congress had set up a whole adminis- 
trative pattern of independent regulatory commissions, at- 
tempts were made to break down this pattern. James Landis 
wrote a book entitled “The Administrative Process,” in which 
he pointed out: 

“Only a year ago (meaning 1937), a distinguished group of 
scholars, reporting to the President of the U Tnited States—in 
language hardly indicative of academic restraint—described 
the independent administrative agencies of the Federal Goy- 
ernment as constituting a headless fourth branch of the Gov- 
ernment, a haphazard “de posit of irresponsible agencies and 
uncoordinated powers, whose institution did violence to the 
basic theory of the American Constitution that there should 
be 3 major branches of the Government and only 3 

Although this frontal attack on independent commissions 
was defe ated, a pincers movement succeeded some years later, 
and resulted in the enactment of the Administrative Pro- 
cedure Act. I believe Congress was seeking to remedy abuses 
within the executive departments which led primarily to 
this statute—not from abuses in the six agencies I am discuss- 
ing. 

But, even when early bills preceding the Administrative 
Procedure Act were being considered, there were warnings 
raised against attempting to remedy abuses by general legis- 
lation affecting all administrative agencies. For example, 
the Association of the Bar of the C ity of New York, whose 
committee on administrative law was then headed by John 
Foster Dulles, put itself on record as disapproving the bills. 
Its report pointed out that administrative law is an intricate 
field encompassing numerous agencies dealing with a variety 
of subject matters, and that no one procedure is adequate 
or appropriate for the handling of all these different fields. 
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Commissioner Hyde, too, in his testimony, made similar reference to 


the } 


»yroblem : 


* * * the various procedures which have been adopted by 
Congress which we must observe, do make (decisionmaking) 
an inherently long and tedious process. I am sure that these 
conditions were designed to assure due process. I think, 
however, that they go to extremes, and might very well be 
reexamined,*° 


In addition, Commissioner Hyde underlined the effect that certain 
provisions of this legislation have had on court decisions, which in 


3p, 


sp, 


3834 of reporter’ s transcript of hearing. 
3874 of reporter’s transcript of hearing, 


40 Testimony of Rosel Hyde before the Committee on Legislative Oversight, March 26, 


1958 ; 


vol. 25, p. 3677, of reporter’s transcript of hearing. 


33374—58 
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recent years have been calling for ever greater documentation in the 
handling of adjudicatory matters: 


We are required by decisions of the court to be most care- 
ful (in opinion and decision writing) in dealing with every 
point of contest in them, and, try as well as we will, there 
doesn’t seem to be any shortcut under the present status of 
the law * * * this is required because of processes estab- 
lished by the Congress in the Administrative Procedure 
rt te di, 

If you will include compliance with these various statu- 
tory requirements, legal interpretations which apply to the 
writing up of a judgment in an administrative case, I would 
like to suggest to you that a trial court has a very simple 
task in making his judgment compared to what we have 
* * * The process of arriving at an administrative decision 
under the requirements of law and in the light of court de- 
cisions is inherently a very tremendous job. 

* * * T would like to direct your attention to section 8 
of the Administrative Procedure Act, which requires that an 
agency state in writing the reason for every element of its 
decision. 

* * * T wish that you (would also take) into consideration 
the recent case which I referred to as Wichita, and still an- 
other case known as Johnson Beach * * * these are cases 
in which the court has directed our attention to the neces- 
sity of giving detailed attention to exceptions, proposed find- 
ings, and matters which do add to the task of the Com- 
mission.*? 


Often, the interpretation of legislation outside of the Communica- 
tions Act itself, but, nevertheless, affecting Commission procedure, 
has led to a rather piecemeal interpretation of the body of admin- 
istrative and commission law, a point brought out by a recent Supreme 
Court decision cited by Commissioner Bartley : 


The judiciary, through restrictive and hampering inter- 
pretations of the law and requisite procedures, has hamstrung 
the expeditious handling of cases, and has apparently indi- 
cated in certain decisions an intent to exercise its judgment 
in place of the Commission’s. In this connection, it is inter- 
esting to note that the Supreme Court has had occasion in a 
recent case to remind the lower court that the Communica- 
tions Act must be read as a whole and with appreciation of 
the responsibilities of the administrative body charged with 
its fair and efficient operation. The Court also pointed out 
that the growing complexity of our economy induced Con- 
gress to place regulation of businesses like communications 
in specialized agencies with broad powers, and that courts 
should be slow to interfere with the agency’s conclusions when 
they are reconcilable with the statutory directions.“ 






41 Pp. 3687-3690 of reporter’s transcript of hearing. 
@ Pp, 3697-3698 of reporter’s transcript of hearing. 
#3 P, 3877 of reporter’s transcript of hearing. 
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(3) The criticism that the act has not really restored “dignity” to the 
role of the hearing examiner 

An additional topic of frequent debate has been the question of 
whether the Procedure Act, as was intended, has restored “dignity” to 
the role of examiner. Both the testimony of witnesses and the courts 
again attest that it has largely failed to do so. It has been said that 
the key portions of the Procedure Ac t, as far as administrative adjudi- 
cations are concerned, were those establishing a semi-independent corps 
of hearing examiners, who are to preside over cases which are a 
heard by the agency heads. Bernard Schwartz, writing in the N 
York University Law Review, points out: 


An interesting sideline to this provision is an examination 
into the methods by which these hearing examiners were 
chosen and qualified once the act went into effect. A Board 
of Examiners, mainly from outside the Government, was ap- 
pointed by the Civil Service Commission to conduct a compe- 
titive examination for both incumbents and new applicants 
for the post of hearing examiner. The Board was composed 
of 2 State supreme court judges, 1 employee of the Civil 
Service Commission, and 3 practicing attorneys; 25.5 percent 
of those rated by the Board were found disqualified for ap- 
pointment under the Administrative Procedure Act. Pres- 
sures from the 54 disqualified applicants then ultimately 
caused the Civil Service Commission to reject the recommen- 
dation of the Board it had appointed, whereupon it resigned, 
and to find those that the Board has disqualified for the posi- 
tions qualified for appointments under the Administrative 
Procedure Act. 

* * * if the preexisting situation with regard to hearing 
officer personnel in the Federal administration was unsatis- 
factory (and both the pre-Administrative Procedure Act 
complaints already referred to and the high number found 
to be unqualified by the Board of Examiners indicate that it 
was) it has not at all been improved by section 11 of the 
Administrative Procedure Act. For * * * those appointed 
under section 11 are, in most cases, the very same people who 
held hearing officer positions prior to the Administrative 
Procedure Act. 

One familiar with the history of the operation in practice 
of the examiner system provided for under sections 7 and 11 
of the Administrative Procedure Act would, indeed, have to 
shut his eyes to reality for him to conclude that the Adminis- 
trative Procedure Act provisions have been implemented in 
accordance with the intent of their draftsmen. In view of 
the way in which the Civil Service Commission has mis- 
handled the task delegated to it under section 11 of the Ad- 
ministrative Procedure Act, measures must be taken to im- 
prove the situation.” 

“Schwartz, op. cit., pp. 1214, 1221. See also Fuchs, The Hearing Examiner Fiaseo 
Under the Administrative Procedure Act, Harvard Law Review, vol. 63, p. 737 (1950), 
and Thomas, The Selection of Federal Hearing Examiners, Pressure Groups, and the 
Administrative Process, Yale Law Journal, vol. 59, p. 431 (1950). The question might 
be raised, however, as to the wisdom of appointing three practicing attorneys, who very 
well might have lost difficult cases on the basis of decisions made by certain of the 
examiners they were engaged in qualifying, putting them in a position where it was 


possible for them to decide which incumbent examiners were qualified to continue as 
examiners under the new law, and which were not. 
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In regard to this same point, Mr. Justice Black has stated : 


* * * the Administrative Procedure Act appears to contem- 
plate that all examiners employed by a particular agency 
stand on equal footing in regard to service and pay. A cen- 
tral objective was to prevent agency heads from using powers 
over assignments to influence cases. Unlimited discretion 
in assignment would lead to subservient examiners, it was 
thought. But the effect of the civil service classifications is 
to restore the unlimited discretion existing before passage of 
the Administrative Procedure Act.* 


According to Mr. Justice Black, the distinctions depended upon to 
support the different classifications of examiners are so nebulous that 
the agency head is left practically free to select any examiner he chooses 
for any case he chooses. 

The hearings of the Legislative Oversight Committee have also 
underscored the fact that neither the examiners nor their decisions 
(mere “recommendations” in the case of FCC) are looked upon in 
any great light by the Commisioners who finally decide the adjudica- 
tory cases, or the litigants who appear before them. In the channel 
10 Miami case, one of the competing applicants was quoted as saying 
the hearing was all a waste of one and he was going to win anyway, 
while testimony of an FCC examiner demonstrated that out of a 
total of 57 comparative iit cases that have been decided since 
1953, in 20 instances or approximately 35 percent of the time, the 
examiner s findings were reversed by the Commission, while in 37 
cases they were upheld. - 

Commissioners Hyde, Lee, and Ford have all presented their views 
concerning the weight they give to the examiner's findings in a case: 


There are various views about the functions of a hearing 
examiner. Now there are those who would argue that he is 
the person to make the decision and that any review of it by 
the agency is in the nature of an appellate review * * * 

As I view the matter * * * an examiner is simply an 
assistant to the Commission to hear the evidence, make a final 
report for the assistance of the Commission in making the 
final decision, the final decision being that of the Commis- 
sioner’s and the final judgment being that of the Commis- 
sioner’s * * ** 

* * * T give considerable weight to the extent that 
this is the man who saw the witnesses and saw their at- 
titude * * * 

On the matter of opinion as to the relative importance of 
one qualification or factor over another, I have my own dis- 
tinct views on it.* 

I would say that as far as the facts are concerned, unless 
there is some demonstration in the oral argument that the 


*x * 





“ Ramepeck v. Fed. Trial Examiner’s Conference, 345 U. 8S. 128, 144-145 (D. C. Circuit, 
1953). 

* See pp. 1932-1935 of vol. 11, February 28, 1958, of reporter’s transcript of hearings. 

4 Testimony of Commissioner Hyde, vol. 25, March 28, 1958, pp. 3673-8674 of reporter's 
transcript of hearing. 

48 Testimony of Commissioner Lee, vol. 27, March 31, 1958, p. 3931 of reporter’s tran- 
seript of hearing. 
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examiner has made improper findings of fact not supported 
by the record, that pretty gener rally you take the facts as 
the examiner finds them. 

Now, as to what his conclusions are, that is a different mat- 
ter altogether. I don’t feel bound by the examiner’s con- 
clusions.*® 


In the same regard, but with a very different point of view, one 
author has written the following: 


The power to make the initial decision is admirable, but 
the limitation of the hearing examiner’s power merely to 


recommend a decision for agency approval leaves much to be 
desired.*° 


Finally, Dr. Schwartz adds the comment: 


Vesting the agencies themselves with the power by general 
rule to avoid the adoption of the examiner’s decision 
procedure appears unjustified, if the aim of APA was to give 
effect to the recommendations of the Attorney General’s 
Committee on this score.” 


(4) The criticism that the act ignores the exertion of outside pressures 
in cases tnvolvin g legisaltive proceedings 
On yet another aspect of the problem, former Commissioner Frieda 
Hennock, in her testimony before the Committee on Legislative Over- 
sight, expressed concern over the dichotomy that exists in the treat- 
ment of legislative as compared to adjudicatory procedures under 
the provisions of the Procedure Act. She stated: 


* * * T am amazed, really amazed, at what I saw happen in 


legislative matters * * * the administrative procedure law says 
you send a notice, a written notice, of proposed rulemaking 
and then you ask for written comments * * * and yet orally 
important segments of this industry can come in and see this 
Commission ds vy and night and honeycomb our office and our 
staff legally * * * and yet they were not in writing, they were 
not in the notice, and not in the written comments. * * * 

To me the dirtiest work was done in the rulemaking leg- 
islation proceedings * * * what appears in the written com- 
ments is nothing * * * it is what is done orally * * * while it 
is legal for these people to communicate with the entire 
Commission and the staff on legislative matters, and per- 
mitted by the Administrative Procedure Act, that is one of the 
worst practices.” 


These are merely a few of what have been considered by informed 
commentators and witnesses to be serious and important failings 
in the Procedure Act. The argument goes on in regard to what 
should be done about them, and there is , in | addition, the ever recurring 


* Testimony of Commissioner Ford, vol. 27, March 31, 1958, p. 4019 of reporter’s tran- 
script of hearing. 

7 Vanderbilt, The Doctrine of the Separation of Powers and Its Present Day Significance, 
p. 92 (1953). 

51 Schwartz, op. cit., p. 1231. 

52 Testimony of former Commissioner Frieda Hennock, vol. 29, April 3, 1958, p. 4832 of 
reporter’s transcript of hearing. 
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question respecting the possible need for establishment of an adminis- 
trative court for the handling of such adjudicatory matters.™ 

In the light of these and many other comments concerning the Pro- 
cedure Act, as well as the experience gained by 10 years of operation, 
it would seem wise that Congress undertake a thor ough reexamina- 
tion of its provisions, in order to discover what changes and adjust- 
ments are needed to afford a more effective administrative operation 
in the agencies under its mandate. 

In addition to this overall reappraisal, the Subcommittee on Legis- 
lative Oversight may be justified in considering whether or not, on 
the basis of testimonial authority, the recommendation should be 
made that the Federal Communications Commission be exempted from 
the provisions of the Administrative Procedure Act in order that it 
might more properly assume the responsibility for its own actions. 


Tue Lea Act, H. R. 5117 


In the same year that witnessed passage of the Administrative 
Procedure Act, Congress also passed the Lea Act, a bill “to prohibit 
certain coercive practices affecting radio broadcasting.” * The bill 
was aimed at putting an end to the so-called “coercive power of the 
American Federation of Musicians (AFM)” and at stopping the 
“rising tide of unconscionable demands on broadcasting interests.” ° 

It was an early indication of what was to become a growing trend 
in the postwar Congress toward a more conservative approach on 
labor issues, which finally culminated in the passage of Taft-Hartley 
in 1947. The details behind passage of the legislation centered in 
the main around the most controversial figure at that time connected 
with the broadcast industry. 

James C. Petrillo, former president of Chicago Local No. 10, sue- 
ceeded Joseph M. Weber to the presidency of the AF M on June 24, 
1940. Mr. Petrillo began soon afterward to make a number of 
exceedingly unpopular “demands of broadcasters in regard to the 
hiring of musicians for performance of music on the air, and in 
respect to the recording and transcribing of broadcast music. 

The major battle revolved around payment of royalty fees by the 
record companies directly to the union. Mr. Petrillo complained that, 
once a recording was made and the orchestra paid for playing a 
number, as many copies of the record could be sold and replayed 
for over as long a period of time as the manufacturer desired, with 
no further payment or benefit to the recording artists. The claim 
was thus made that the recording artists were in a sense putting 
themselves out of business by making records without adequate con- 
tractual arrangement governing replay rights. 

As a result of a breakdown in negotiations between the musician’s 
union and the recording industry in 1942, Petrillo issued a decree 
calling for a ban on all recordings, which went into effect on August 
1 of that year. 


53 See recommendations of Commission on Organization of the Executive Branch of the 
Government, Report to the Congress on Legal Service and Procedure 84 (Hoover Com- 
mission, 1955). 

5 Public Law No. 344, April 16, 1946, 79th Cong. 


5 Report to accompany H. R. 5117. i. Rept. 1508, 79th Cong. 2d sess., p. 5. 
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In June 1944, the National War Labor Board, after hearings, 
ordered Petrillo to withdraw the strike ban on recordings. The 
union failed to comply. President Roosevelt then personally re- 
quested that the union end its strike in the interests of the Nation’s 
wartime morale. Soon afterwards the strike was in fact settled, 
resulting in a nearly complete victory for the musician’s union. 

Having gained what he was after in his first major battle, the union 
head then began activities in another field. A source of great concern 
to him was that in increasing degree, as time went by, more stations 
were beginning to employ mechanical record changers. In a 1941 
ruling he required that all stations employ hand labor for the task, 
such labor to be members in good standing in his union, further 
stipulating that “members of the AFM doing this work will only 
do that work and nothing else, and would not be permitted to play a 
musical instrument.” 

This ruling precipated a jurisdictional struggle between Petrillo’s 
union, the AFM, and NABET (the National Association of Broad- 
cast Engineers and Technicians), an independent union which had 
already organized the so-called “platter jockeys” in most of the 
country. The case was appealed to the courts and NABET was 
accorded the decision in a ruling by the United States Court of 
Appeals on August 6, 1945. 

In the meantime, however, Petrillo had placed a ban on all musical 
television programs, until the union should have an opportunity to 
decide what its wage scales should be regarding television, and in 
October of that year a further ban was announced against the broad- 
cast of all dual AM-FM performances of music unless a full comple- 
ment of standby musicians was hired.*® 

These actions and the antagonism they aroused es 9 in the sub- 
mission by Representative Clarence F, Lea (Democrat, California) 
of a bill which, when it was passed, would make fomah demands of 
the type made by Petrillo a felony. According to Representative 
Lea’s own explanation of the bill’s provisions, it would make it un- 
lawful to: 


“Coerce” any or all of the more than 400 network affiliates, 
now without musicians, to hire musicians if such artists are 
not needed, or to force a broadcaster to employ, for instance, 
12 musicians when he needs a lesser number. 

Force broadcasters to pay for talent in excess of needs. 

Require a broadcaster against his will to pay more than 
once for services performed. If a broadcaster agrees will- 
ingly to pay added fees for rebroadcasts of transcriptions, 
such agreement is not construed as “unlawful” under the bill. 

Force a broadcaster to pay standby fees for services not 
perfor med. 

“Coerce” a broadcaster into refusing to carry noncommer- 
cial, educational broadcasts * * * when performance is with- 
out pay and in the public interest. 


5¢The subsequent report of the committee pursuant to H. R. 5117 was extremely frank 
in its appraisal of this pronouncement: (p. 5) “The absurdity of such a demand is 
apparent. Two orchestras required for simultaneous broadcast would be an anomaly. 
It is reported that 1 of the networks has a staff orchestra of 95 pieces and compliance 
with this order would require the employment of 190 musicians to needlessly duplicate 
and embarrass the work of 1 orchestra.’ 


















































90 





















cluded “among other things,” 
casting industry made in recent years: 


5 Broadcasting-Telecasting, April 15, 1946, p. 104. 
8 Op cit., 
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Force a broadcaster to refrain from carrying programs 
originating outside the United States. 

“Coerce” record manufacturers into paying fees for “sink- 
ing funds” or “unemployment” unless manufacturers so agree 
willingly. 

Force a limitation on the number of records or transcrip- 
tions a station may use. 

Require broadcasters to pay “exaction” for the privilege of 
using transcriptions or records.* 


The report of the Committee on Interstate and Foreign Commerce 
of the House stated: 


For some years the radio broadcasters of the Nation 
have been harassed by ever-increasing extortionate and rack- 
eteering demands to which they have been forced to yield 
by coercive methods. The tributes thus exacted are now 
measured by millions of dollars. 

These exactions have not been in compensation for serv- 
ices performed for the broadcasters or in settlment of any 
obligations due from them. They have not been made for 
the enforcement of any rights due those who demanded them. 

The object of this proposed legislation is to put an end 
to these exactions for the protection of the broadcasting in- 
dustry and for the integrity of the Nation.*® 


It charged Mr. Petrillo’s union with “coercive practices” which in- 
the following demands upon the broad- 


That broadcasters employ persons in excess of the number 
wanted; that in lieu of failure to employ such persons the 
broadcaster should pay to the federation sums of money 
equivalent to or greater than funds required for the employ- 
ment of members of the federation; that payments for serv- 
ices already performed and fully paid for should be repeated ; 
that payments should be paid for services not performed; 
that broadcasters should refrain from broadcasting noncom- 
pensated, noncommercial educational or cultural programs; 
that broadcasters should refrain from broadcasting musical 
programs of foreign origin; that tributes should be paid for 
using recordings, transcriptions, and other materials used for 
broade asting; that restrictions should be placed on the manu- 
facture and use of rec ordings or transcriptions for the 
purpose of restricting or preventing the use of such materials 
for broadcasting; that tributes should be paid for recordings 
previously paid for; that dual orchestras should be employed 
for a single broadcast over 2 or more outlets; that over 400 
small broadcast stations in the country having no live orches- 
tras would be compelled to employ such orchestras; that the 
use of voluntary noncompensated orchestras be barred from 
broadcasts unless an orchestra of the Federation of Musicians 
were also employed or that the union was paid an equivalent 


H. Rept. No. 1508, p. 1. 
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or greater amount than the regular charge for a federation 
orchestra. 


The report went on to state: 


Some of these demands began several years ago but in re- 
cent years they have become more frequent and for enlarged 
purposes and amounts. These boycotts and strikes and thr eats 
have coerced compliance with a number of these demands, 
with pending demands now being greater than ever before. 
The amount of money being extorted from the broadcasting 
industry by these methods without moral right, has reac hed 
millions of dollars in amount and if demands now pending 
were granted it would, by these racketeering and extortion 
methods, require the broadcasting industry to pay tribute 
probably much in excess of $20 “million a year for peace 
against these boycotts, strikes, and threats. 

The broadcasting industry has been surrendering to these 
demands for tribute to avoid the greater losses that would 
result from failure to comply. 


The resultant legislation, as passed by Congress and signed by the 
President on Apr il 16, 1946, amended title V of the C ommunications 
Act. of 1934 by inserting a new section entitled “Coercive Practices 
Affecting Broadcasting” (sec. 506). Immediately after its passage 
Petrillo decided to test its constitution: ality in the courts, and by the 
end of the year a test case was in the judicial wringer. 

The United States District Court of Appeals in Chicago soon 
afterward dismissed the criminal intelligence charge against Petrillo 
and ruled the Lea Act was unconstitutional on 5 counts, involving 
the Ist, 5th, and 15th amendments.® The Federal Government sub- 
sequently moved the appeal directly to the Supreme Court, where in 
June 1947, a final decision was handed down upholding the Lea Act 
on all counts.™ 


% Tbid., p. 3. 

69 Broadcasting-Telecasting, December 9, 1946, pp. 18, 37. 

«U. 8. v. James C. Petrillo, appeal from U. 8. District Court, North District, Tl, No, 
954, October term, 1946. See also Broadcasting-Telecasting, June 30, 1947, p. 13. 









































CHAPTER VI 


ADDITIONAL ATTEMPTS TO SUBSTANTIALLY REVISE 
THE COMMUNICATIONS ACT 


THe Wuaire-Wotverton Brix, S. 1333 


As has been previously demonstrated, for a number of years there 
were attempts on the part of Congress to rewrite and clarify certain 
provisions of the Communications Act. During the war years, there 
had been much less time to devote to the problems of broadcasting, but, 
even at that time, the previously discussed Cox investigation into FCC 
practices further demonstrated the need for revision in the law regu- 
lating radio. 

The most interesting and pervasive of the postwar attempts at re- 
appraisal and reenactment prior to passage of the McFarland Acts 
was a bill introduced by Senator White, of Maine, in the 1st session of 
the 80th Congress (1947) .* 

Senator White was one of the few remaining Members of Congress 
who had been present and had played a part in the enactment of the 
original legislation affecting radio broadcasting, the Radio Act of 
1927. Now that he was about to retire from Congress, he announced 
his intention to propose passage of this new bill revising Commission 
procedures as a kind of final effort on his part in the broadcast field. 

Senator White stated that the bill was the “result of more than 7 
years of congressional investigations, studies, and hearings by com- 
mittees in both Houses of Congress * * *.” Its “immediate source 
(was) in S. 1268, a bill introduced by Senator Wheeler in the 76th 
Congress (1939) ; S. 1520, introduced by me in the 76th Congress; and 
S. 814, introduced by me, for myself and Senator Wheeler, in the 78th 
Congress (1943).”? The Senator claimed the bill was not intended 
to constitute a complete overhaul of the existing law; instead— 


The purpose of the bill is largely to clarify the meaning and 
intent of the existing act and to rectify some of the defects 
which have become obvious during the last 12 years of ad- 
ministration of the law.’ 


The bill was also intended to deal with “alleged ambiguities,” 
“asserted conflicts,” and “with administrative and legal interpretations 
which have led to sharp differences of opinion among and between 
licensees, the Federal Communications Commission, the Congress, and 
the courts.” ¢ 


1S. 1333, a bill to amend the Communications Act of 1934, and for other purposes 
(House version, H. R. 3595). 

2 Congressional Record, vol. 93, 80th Cong., Ist sess., p. 5707. 

3 Ibid., p. 5707. 

4S. Rept. 1567, to accompany S. 1333, 80th Cong., 2d sess., p. 2 
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A. AN ANALYSIS OF THE MORE IMPORTANT PROVISIONS CONTAINED IN 
8S. 1333, AS IT WAS ORIGINALLY PROPOSED TO THE CONGRESS 


The bill contained a number of provisions that had been previously 
proposed before the Congress. In regard to the operation of the Com- 
mission itself, it would have made the following changes: 

Sections 4 and 5 would have amended sections 4 and 5 of the Com- 
munications Act to eliminate the provision giving the President the 
authority to name the Chairman of the Commission. It would have 
provided, instead, for the annual election of the Chairman. 

In addition, the Commission of 7 members would have been split 
into 2 statutory divisions of 3 members each, a Common Carrier 
Division and a Broadcast Division. The Chairman was to serve as 
the executive officer and coordinator of each division, except in the 
determination of contested matters. These were to be made the 
exclusive business of each Division. 

Section 6 was designed to amend section 4 (k) to further clarify 
the types and kinds of information the Congress wished the Com- 
mission to include in its annual report. 

Section 13 proposed to amend section 310 (b) to provide for the 
observance of a definite procedure by the Commission in cases which 
involved the transfer or sale of a station license. The new provision 
outlined definite standards which were to control the ultimate decision 
in each case. 

Section 14 would have amended 312 to authorize the Commission 
to issue cease-and-desist orders, subsequent violation of which would 
give cause for license revocation. 

Section 25 proposed a new requirement be added to title IV, section 
418, of the act, to deal with “discrimination.” It would have pro- 
hibited the Commission from taking any action which might result 
in its “discriminating between any applicant because of race, religion, 
business, or political affiliation.” ® The provision was also designed 
to prevent the Commission from holding certain applications or 
classes of applications in an inactive status. 

In regard to the handling of news, public issues, and broadcasts 
by political candidates, the following proposed amendments were 
offered : 

Section 15 revised section 315 (which dealt with broadcasts by can- 
didates for public office) clarifying the existing statute and exempt- 
ing licensees from charges of libel or slander by any person speak- 
ing under the provisions of that section. The new amendment would 
also have considerably broadened the meaning of the statute, to give 
“equal opportunity” not only to legally qualified candidates for the 
same office, but also persons designated by them as spokesmen. 
Finally, it would have prohibited any broadcasts by candidates or 
their representatives for 24 hours prior to the time that an election 
was to be held. 

Section 17 was to amend sections 330 and 331 to require equal 
opportunity to be afforded to the dicussion of all public issues once 





5Such a provision would, for instance, prevent the Commission from adopting any 
rule, regulation, or policy which would deny or mitigate against the award of broadcast 
licenses to newspapers. Since the time of the Commission’s investigation into news- 
paper ownership of radio (1941), newspaper-radio interests had been attempting to 
obtain passage of an amendment similar to the one above. 
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one side had been given or sold time. Full information was to be 
furnished to the listener concerning the speaker, his subject, the 
capacity in which the speaker appeared, under what circumstances 
the time was made available, ak if paid for, by whom. 

In regard to this amendment, Senator W hite charged that— 


Too often, advocates of a particular policy or issue have 
appeared under false colors.° 


Section 18 would have further required that editorials and inter- 
pretive news should be identified as such, and the source of news items 
disclosed. Mr. White stated: 


It is common knowledge that, in many so-called news 
broadcasts, not even the most discerning of listeners is able 
to separate fact from opinion.’ 


The bill would have added two major amendments to the act having 
to do with “chain broadcasting.” 

Section 7 was designed to amend subsection (1) of section 303 to 
expressly limit the Commission’s rulemaking power with respect to 
stations engaged in chain broadcasting to only the physical and tech- 
nical phases of regulation. This would have narrowed down, to a 
considerable extent, the effect - the Supreme Court opinion in VBC 
Ine. et al. v. U.S. et al. (319 U.S. 190 (1948) ). 

Section 9 proposed to add a new amendment to the act (sec. 333) 
which would have provided positive and unequivocal statutory pro- 
hibitions against certain kinds of contractual relationships between 
the licensees of broadcast stations and networks, as well as providing 
certain limitations on ownership of radio stations. The new amend- 
ment would have prevented a single licensee or corporation from own- 
ing stations which served more than 25 percent of the Nation’s 
population.® 

In respect to the required submission of programing and business 
information to the Commission— 

Section 8 amended section 303 (f) to limit the type of informa- 
tion the agency could require stations to furnish in regard to programs 
to that which was deemed necessary for the carrying out of its regula- 
tory function. 

Section 16 would have amended section 326 to specify that the Com- 
mission should have no power to regulate the business of the licensee, 
except when such power is specifically conferred by the act itself. 
However, the new provision also clearly stated the Commission did 
have authority, in any case where application for renewal of license is 
made, to examine the overall operation of the licensee to determine 
whether or not the operation had satisfied the statutory standard. 


® Congressional Record, vol. 93, 80th Cong.. 1st sess., p. 5710. 

7Ibid., p. 5710. The comment is in order that, while little valid objection can be 
raised in r»spect to the proper differentiation between news and commentary, the require- 
ment in regard to identification of a news souree could be reasonably interpreted as a 
possible infringement of the constitutional privilege of freedom of the press. As anyone 
engaged in the dissemination of news will readily state, the source or informant in a 
story often cannot be revealed without a breach of confidence in regard to the manner 
in which the story is given. (See New York Times, June 15, 1947, Jack Gould, which 
states: “To ask a commentator to identify, item by item, the ‘source and responsibility’ 
for his views can only be regarded as implied censorship. If a journalist * * * were 
required as a matter of law to identify always the source of his views, the blunt truth 
is that a great deal of news never would see the light of day. The protection of the 
source of news, in fact, is a cardinal principle of journalistic integrity.” ) 

8In effect, the new provisions adopted the FCC’s Chain Broadcasting Rules, and made 
them law. 
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The statement was made: 


The proposed language of this section does not take away 
the Commission’s authority to make a finding whether or not 
a licensee has operated in the public interest; it is, in fact, 
affirmed. But it also makes clear that the Commission does 
not have the authority to tell a licensee, directly or indirectly, 
what he can broadeast or cannot broadcast, or how he shall 
run his day-by-day business.’ 


In the matter of Commission procedure: 

Sections 11 and 12 proposed that sections 308 and 309 be amended 
to make clear that any person filing an application was entitled to 
have it handled in a definite procedural manner, and that the Com- 
mission might not, except as specifically provided, modify or revoke 
an existing license or utilize transfer proceedings to invoke discipli- 
nary action or punishment on a licensee. 

Section 21 added a new subsection to section 401 that would have 
required the Commission to issue declaratory orders in cases of actual 
controversy arising under any provision of the act, upon petition, and 
after notice and opportunity for hearing. 

Section 23 affected section 405 and proposed to conform the re- 
hearing procedure before the Commission to the changes in admin- 
istrative organization that were proposed in section 5 of the bill. 
Under its provisions, petition for rehearing would not be a conditien 
precedent to judicial review except where the party seeking such re- 
view was not a party to the proceedings before the Commission which 
resulted in the order, or where the party seeking review relied on 
questions of law or fact upon which the Commission had been afforded 
no opportunity to pass. 

Senator White stated : 


It should be emphasized here that the principal justification 
for the establishment and maintenance of administrative 
agencies is to afford parties in interest an opportunity to pre- 
sent their claims and have them originally determined in an 
orderly fashion without recourse to the courts, when 
possible.*° 


Section 24 was an amendment to section 409 (a) of the act, which 
provided in more definite terms the procedure to be employed by the 
Commission in all cases where public hearings were required. Ac- 
cording to its author, the section was designed to give full and fair 
hearing to all “parties in interest” in adversary proceedings. It con- 
formed with the recommendations made by the Attorney General’s 
Committee on Administrative Procedure. 

Finally, section 22 of the bill dealt with the subject of judicial re- 
view, and proposed to amend section 402 of the act. 

One of the subsections attempted to deal with jurisdictional prob- 
lems by the provision of a more “comprehensive definition” of the 
jurisdiction of the United States Court of Appeals for the District 
of Columbia in cases appealed from the Commission, and made it clear 


*Ibid., p. 5709. This portion of the bill, in effect, embraced the philosophy the Com- 
mission had adopted in its issuance of the Blue Book (Public Service Responsibilities 
of Broadeast Licensees, 139 pages, 1946). It was to this portion of the proposed legis- 
lation that the broadcast industry would object most strongly. 

10 Tbid., p. 5711. 
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that all cases of judicial review involving the exercise of the Com- 
mission’s licensing power were limited to that court. 

Another subsection changed the time for filing an appeal from 20 
to 30 days, and required the Commission to file with the court both 
the record and its written decision within a 30 day period after the 
filing of an appeal. A limited class of cases (those which involved rev- 


ocation or renewal proceedings) could be appealed directly to the 
Supreme Court. 


B. THE TESTIMONY ON THE BILL 


Hearings on the measure were held from June 17-20, and 23-25, 
1947. During this period, strong opposition to its passage became 
apparent from the testimony by representatives of the National 
Association of Broadcasters (NAB). The broadcasting interests, 
while approving some of the bills provisions, were in violent opposi- 
tion to those provisions which connoted an espousal of the so-called 
“Chain Broadcast Rulings” and the “Blue Book” philosophy of the 
FCC. Some of the strongest objections were made in connection 
with amending section 326 to allow the Commission to review “past 
performance” “of a station at the time of license renewal. Other 
strong objections were directed against any numerical limitation on 
ownership of stations, and the amendment which called for identi- 
fication of the source of a news item.” 

Criticism of the bill was not limited to that expressed by broad- 
casters however, for the very first witness before the committee was 
FCC Chairman Charles R, Denny, who raised the following Com- 
mission objections to parts of the bill: 

First, he proposed that there be three divisions of the Commission 
instead of two—one for safety and special services as well as those for 
broadcast and common carriers. Each division should have more 
than three members, to avoid the possibility of 2-to-1 votes on major 
policy matters. Enlargement of the Commission should be under- 
taken if it was considered necessary in order to achieve the larger 
divisions. Mr. Denny stated: 


One plan * * * that we have under study at the present 
time contemplates three divisions, each to be composed of 
four members: a Broadcast Division, a Common Carrier Di- 
vision, and a Safety and Special Services Division. Each 
division would have a chairman, who would serve on that 
division only. 

In that way, you would have on each of those divisions 1 
man who would be completely free of all other work, and 
who would be able to devote his entire time to supplying 
leadership in that particular field of activity. All other 
Commissioners would serve on two divisions. And it has 
been suggested that the Chairman of the Commission might 
serve on all three fields of Commission activity. 

Where a division is evenly divided—2 to 2—the matter 
automatically would be referred to the entire Commission. 


™ The evidences are many that from the time of publication of the Commission’s Blue 
Book, strong pressures had been building in the industry against any further occurrences 
of what was termed to be “outside interference” by Government in the business and 
programing practices of station owners. Any kind of “espousel of “Blue Book” philosophy 
by the Congress was thus bound to be extremely unpopular. 
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Such a system would insure executive leadership in each 
field and at the same time would preserve the advantage of 
securing the judgment of the full Commission on all im- 
portant questions of policy.” 


Although he found no fault with the proposal to have the Chair- 
man elected annually by the Commission instead of appointed 
by the President, he was opposed to the bill’s plan calling for a 
limitation to be placed on the activities of the Chairman, who he 
said would become nothing more than a “ceremonial figurehead.” 

He found “serious objection” to the bill’s prohibition against FCC 
regulation of multiple ownership, and pointed out that the act would 
write the Commission’s present network broadcasting regulations 
into law, but would forbid future rules. Mr. Denny was of the 
opinion that the Commission would be seriously hampered if it were 
deprived of that right.** 

The Commission Chairman viewed the controversial amendment on 
license renewal with approval (sec. 326), as an “improvement in 
existing law.” He declared: 


It makes explicit what is now implicit, namely, that there is 
a distinction between censorship of radio program material, 
in which the Commission does not and should not indulge, 
and the consideration of the overall service of a station, in- 
cluding its program service, in determining whether a station 
has operated in the public interest." 


Mr. Denny stated that he regarded the Commission’s AVCO 
“auction” rule as the main target of the bill’s transfer section. He 
explained that under the present law, section 310 (b) provided that 
no license could be transferred unless the Commission “after securing 
full information” should decide that the transfer was in the public 
interest. The proposed amendment would have eliminated that re- 
quirement and substituted for it a mere finding that the proposed 
transferee possessed the qualifications of an original licensee. He 
described what he called a “basic defect” in the Commission’s han- 
dling of transfer cases, and gave the following explanation of why 
AVCO was being tried out in the first place: 


* * * prior to AVCO * * * a man retiring from the radio 
business had the power, for all practical purposes, to select 
his successor, and his selection was final except in the very 
rare case where he elected to sell to a party who was subse- 
quently found to be unqualified. The difficulty with this is 
that a person who on retiring from radio is selecting a pur- 
chaser, is naturally influenced by the size of a prospective 
purchaser’s pucketbiiek. and not by the type of service which 
the purchaser intends to offer the public. Thus, once he finds 
the highest bidder, he sells to that person even though there 
may be many other better qualified persons willing and anx- 
ious to take over the operation of the station on the same 
terms and conditions. 


12 Hearings of the Senate Interstate and foreign Commerce Committee on S. 1333, 80th 
Cong., 1st sess., p. 23. 

18 Thid., p. 54. 

4 Tbid., p. 58. 
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We thus had the anomalous situation that entirely different 
procedures were followed in transfer cases than is customary 
in the handling of applications for new stations, although the 
standards prescribed by the act were substantially identical. 
For in the case of licensing new stations the procedure fol- 
lowed, and which would continue to be followed if these 
amendments are enacted, is designed to insure that everyone 
who is interested in applyi ing for a particular broadcast fre- 
quency has an opportunity to do so. This has usually re- 
sulted in a competitive situation where the Commission has 
a choice between applicants. It is difficult to reconcile pro- 
cedures which on the one hand take such pains to insure the 
fullest competition among applicants for new stations and 
on the other hand permit a licensee to transfer to whomever 
he pleases—provided the transferee selected is qualified. This 
is particularly difficult to understand when the section under 
consideration specifically provides for following the same pro- 
cedure in transfer cases as for original applications but 
changes the substantive standards. 

In order to cure this discrepancy, the Commission adopted 
the so-called AVCO procedure for dealing with trans- 
fers. * * * Under this procedure when a transfer application 
is filed with the Commission, it is held in abeyance for 
60 days during which time an advertisement is carried in the 
Federal Register and in the newspapers of the community 
served by the station to the effect that the existing licensee 
proposes to transfer his station license and the terms and con- 
ditions of thesale. The notice provides that any other person 
wishing to apply for the facilities on the same terms may do 
so. If no one applies, the Commission acts on the transfer 
application on its merits. But if other parties come in, the 
Commission gives comparative consideration to all applica- 
tions, gr anting the application of the original proposed 
transferee if it appears from the applications that it is best 
qualified to serve the public interest, and setting all appli- 
cations for comparative hearing if it is unable to so deter- 
ming © ©? 

The Commission believes that the adoption of this pro- 
cedure enables it to carry out more adequately the congres- 
sional intent that the best qualified person should be licensed 
for each available frequency. * * ** | 





The chief witness of the broadcast industry testifying against the 
bill was Justin Miller, then president of the NAB. His statement 
began with an elaborate treatment of the history of the freedom-of- 
speech amendment, and its application to r dio and the press. His 
testimony was based on a premise that challenged the whole philosophy 
upon which the then present as well as the proposed communication 
law was based. 

Regarding powers of the FCC to regulate radio, Mr. Miller main- 
tained these were limited by the first ‘amendment from in any way 
abridging freedom of speec +h, press, or radio. In addition, it was his 
opinion that the same reasoning which made broade asting subject to 


15 Ibid., pp. 49-50. Also see stories in Broadcasting, September 10, 1945, August 5, 1946. 
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control under the commerce clause also made it subject to protection 
under the first amendment. An entire 50-page written statement was 
directed to a consideration of those sections of the White bill which 
he claimed abridged the first amendment. 

His chief specific objection to the White bill was aimed at section 
326 in its proposed amendment, which would have, in his words: 


give(n) even greater courage to the FCC to expand its 
administrative “interpret ation, and further * * * encroach 


upon the rights of the broadcaster in the field of free speech 
by means of radio communication."® 


In support of this statement he claimed that “poor programing” was 
not suflicient cause to put a station off the air, and that, “So far as is 
possible, the analogy between the press and the radio should be kept 
as close as possible.” ’ 

Several of the Senators on the committee hearing his testimony 
claimed to have difficulty in understanding any such close comparison 
between the operation of a newspaper and that of a radio station. 
Senator McFarland stated : 


* * * there is a difference between the press and the radio. 
You can compare them but you cannot assume they are alike. 
You are granting frequenci ies in the radio field. Once a 
license is granted, it is worth a lot of money. That is not true 


with the press at all. That is where you people get off base, 
in my opinion. 


Senator White concurred in the following words: 


A newspaperman, if I may interrupt, starts from the 
ground. He has no special advantages accorded to him from 
the Government except that he is to have the largest pos- 
sible measure of freedom, and he goes on and builds a news- 
paper which takes on the charac teristics of a public service. 
But it seems to me that there is a vast amount of difference 
in principle between the absolute right of anyone who wants 
to go into the newspaper business, “and the nec essarily lim- 
ited right to operate a broadeasting station. 

Now, I never had supposed that there was the slightest 
question as to the right of the Federal Government to grant 
or to refuse a license, as the circumstances might require. I 
just do not get at all the idea that there is a complete analogy 
between a broadcast license, which comes from the Govern- 
ment and is an exercise of power by Government, and the 
right of anybody to start a newspaper, anybody who wants 
to, without a let or permission or hindrance from the Gov- 
ernment. * * ** 


The Senator declared that in his opinion a definite relationship 
existed. between the quality of programing and the public service 


which a station renders in living up to its license. Thus, he made this 
conclusion : 





16 Thid., testimony of Justin Miller, president, NAB, p. 128. 
17 Tbid., p. 120. 
38 Tbid., p. 120. 
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* * * it is pretty difficult for me to see how a regulatory 
body can say that a licensee is or is not rendering a public 
service if it may not take a look and take into account the 
character of the program being broadcast. * * * Why, it 
seems to me that the quality of the program is the outstand- 
ing factor in determining whether the station is performing a 
public service or not.’® 





Mr. Miller countered with the argument that it was not a matter 
of interpretation but of guarantees written into the Constitution which 
could not be applied to any one group without being applied to all. 
He charged that the proposed White bill changed the Constitution, 
giving it special effect as it applied to radio.” 

The witness attacked both the “Blue Book” and the FCC’s “Chain 
Rules” as examples of the exercise by the Commission of power in 
the regulation of the businesses of station licensees, and criticized the 
“Blue Book” because it undertook “to require broadcasters to change 
their program content on the theory that (the industry was) making 
too much money and should spend a larger proportion of it for radio 
programing.” 

Senator McFarland later countered with the statement : 


If it comes to the point of not giving any powers to the 
Commission * * *. If we will not even let them look at a pro- 
gram to see what a station has been doing, to determine 
whether it has been performing a service in the public in- 
terest, I am in favor of wiping them (the Commission) out. 


The following colloquy between the committee and the witness 
serves to clearly demonstrate the two major philosophies of broad- 
casting : 


Mr. Miter. That may be the best thing to do. 

Senator McFar.anp. I assume that is what the broadcast- 
ers would like. 

Mr. Mier. No, indeed; far from it. The broadcasters 
know as well as anyone the vital importance of having a 
commission to regulate the use of these frequencies. The 
assignment of frequencies, the licensing of the operators of 
the fre requencies, that is a vital and important thing. 

Senator McFarianp. That is as faras you want them to go, 
to give you the monopoly, and after that, let you do what you 
want to do with it * * *. When the station comes up for a 
new license, it is a relicensing, every time there is a renewal. 

Mr. Miter. All right. If the licensee has failed to keep 
on his channel, has failed to use the right directional antenna, 
has failed to provide the proper engineering standards, if he 
has failed to observe the technical and other requirements, 
which are necessary to preserve the medium for the most ef- 
fective use, from that point on the test should be exactly the 
same as they are for any other medium of communication. 






9 Ibid., p. 123. 
® Thid., p. 127. 
“ Ibid., p. 129. 
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Senator McFartanp. In other words, you just make the 
FCC purely a scientific board to determine whether the fre- 
quencies were being properly used in a scientific way. 

Mr. Mituer. Properly, yes, from the scientific and tech- 
nical point of view.” 


At a point near the conclusion of his testimony, Mr. Miller charged 
that the FCC’s control over broadcasting “climaxes a long series of 
steps” toward “star chamber” government. The phrase “public in- 
terest,” he asserted, “is used by administrative crusaders (as) a hook 
upon which to hang many strange and devious notions.“ Neverthe- 
less, the industry was “perfectly content to go along with the law as 
it now is, rather than have changes made which will expand (the 
Commission’s) power.** 

Finally, Mr. Miller argued that, if left alone and not interfered 
with by Government meddling in private business, broadcasters them- 
selves would “clean up their own house.” However, they should not 
be coerced into adopting policies which they did not feel were in their 
own best interests, since “* * * no self-respecting man can be expected 
to assume responsibilities of the kind called for in professional con- 
trols and self-discipline, when they are being subjected constantly to 
interference, reprisals, and intimidation from a Government 
agency.” 7° 

The testimony of Mr. Miller serves as an excellent illustration of 
the general attitude of the broadcast industry toward any kind of 
Government regulation of broadcasting beyond that of traffic con- 
trol. It was followed by several days of further testimony along 
the same lines by other industry and association members, including 
the NAB’s general counsel, executive vice president, director of pub- 
lic relations, director of broadcast advertising and program depart- 
ment director, along with a number of individual station owners and 
program directors. The most heavily criticized provisions of the 
new law not previously mentioned during the balance of the industry 
testimony were those which: threatened to change option time agree- 
ments to from 3 out of 5 hours to 2 out of 3; would have limited station 
ownership by any one interest to those reaching not more than 25 
percent of the population; and would have made broadcasters subject 
to license revocation under the antitrust laws. 

In general it may be said that the industry was strongly opposed to 
any form of legislation which would give the FCC new powers, or fur- 
ther define or Secudon any of its old ones; conversely, it was in favor 
of any clause that would tend to place a limitation on the Commis- 
sion’s powers. It preferred maintenance of the status quo, which at 
least was understood, to anything new and strange, which might take 
some getting used to, even though it felt it had plenty to complain 
about and that the Commission even then exercised more power than 
it really possessed. 

The by then classic argument that the agency had been created only 
to act as the traffic cop of the air waves was again invoked. Argu- 
ments were put forth that there was no legislative sanction which 

2 Ibid., pp. 168-169. 

23 Ibid., p. 174. 


% Tbid., p. 180. 
% Ibid., p. 185. 
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gave it any right to interfere in any way with the business and pro- 
graming practices of stations. Finally, to climax the arguments 
against ‘control from outside, the committee was told that the industry 
fully realized there were certain abuses which should be eliminated 
from station operation, but that this was a job for the industry to 
do on its own, without further tightening of legislative clamps by 
Jongress. If left alone, the broadcast industry would write its own 
code of programing practices and keep its own members i in line * * * 
there would be no need for Congress or the Commission to do the job. 

The testimony elicited in the. hearings did have the effect of con- 
vincing the authors of the bill that some revisions were in order. 
Work on them was begun soon after. The NAB continued to offer 
its help and advice. A revised version of the bill, written by the legal 
staff of the association was subsequently suggested. In it, section : 326 
was rewritten and changed from a pro-Blue Book section into what 

sroadcasting called an “anti-Blue Book” section, which “elimi- 
nate[d] almost half the wordage of the present bill and much of the 
language substituted by Senator Wallace White.”* In doing so, it 
naturally left the Commission with much less authority over ‘station 
operation than it had ever before possessed. 

In the ensuing period the NAB also did draft its much advertised 
“Code of Practices” for what was termed the “self-regulation of abuses 
by radio stations.” The code did not excite much enthusiasm among 
the industry however, which was quoted as giving rise to “intense and 
widespread mounting criticism and opposition” to the code’s provi- 
sions. 

So muck so in facet, that after the industry convention of 1947, where 
the code was introduced, charges were made— 


that commercial limitations in the code (were) unworkable 
for a majority of the stations *.* * that it never should have 
been offered in the first place; that it (had been) carelessly 
drafted without time for proper industry study ; that a tight 
monopoly did the drafting job; that radio (faced) growing 
competition within itself and from other media, and there- 
fore should work out means of increasing its efficiency to the 
advertiser rather than diminishing it * * ** 


A number of State associations joined the growing list of organized 
groups demanding changes in the standards that the NAB had 
adopted. ‘The inevitable occurred when, after a few months of hag- 
gling over the various provisions, chiefly those dealing with imposed 
time limitations on commercial announcements, a suffic iently watered 
down version of the code was formulated to enable the broadcast asso- 
ciation to obtain approval from a majority of its members. | Since that 
time, although frequently revised, the code has been largely ignored 
by the individual stations, except at those moments w hen it was felt 
necessary for the industry to exhume it in order to demonstrate to al! 


26 See Broadcasting-Telecasting, August 18, 1947, p. 18. 
* Tbid., November 3, 1947, p. 17. 
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concerned what a fine job of “self-regulation” the broadcasters were 
doing.”* 

In regard to S. 1338, a new draft of the bill did emerge from com- 
mittee, to which was added a provision which forbade any professional 
employee of the Commission “to represent in any capacity” for 1 year 
after leaving its employ, “any person within the Commission’s juris- 
diction.” * ‘The provision was designed to eliminate what committee 
members called “the steppingstone practice” of using Commission 
positions as intermediate stopping places in the process of obtaining 
more lucrative positions in the regulated industry. 

Other changes in the measure involved provisions dealing with the 
organization and terms of office of the Commission, limitations on sta- 
tion ownership, identification of news broadcasts and certain ones 
which related to the allocation of equal time to qualified candidates for 
public office. 

Industry spokesmen, although they lauded the bill as a “vast im- 
provement over the original measure,” still were very much opposed 
to its so-called “censorship section,’ which the committee refused to 
omit from the bill.*° 

The Commission was reported ready to support the bill except 
for its sections forbidding its members to work for the broadcast 
industry for a period of 1 year after leaving." Broadcasting reported 
that “a virtual wave of resignations from the staff is expected if 
enactment of the provision becomes imminent.” *? Commissioners 


t 


themselves were opposed to another provision which would not allow 


In its May 15, 1950, issue for example, Broadcasting had this to say about the 
efficacy of industy codes : 

“If telecasters, in considering the creation of a code for their own programing, paused 
to study the history of the NAB Standards of Practice for radio, they would be apt to 
wonder if codes are worth the very great effort it takes to write them. 

“In its 2 years of existence, the NAB code has proved to be a much less controversial 
issue than it was before it was written. Rereading it today, one is struck by the fact 
that the code is, in most respects, a painstaking expression of the obvious. 

“Excerpts from the NAB code suggest that broadcasters should honor the sanctity of 
marriage and the home, observe the proprieties of civilized society, present news that is 
factual and without bias, confine children’s programs to those that ‘contribute to the 
healthy development of personality and character,’ and refrain from airing mystery 
shows that ‘tend to make the commission of crime attractive.’ 

“Since no broadcaster in his right mind would quarrel openly with such precepts (Who 
would be witless enough to take a stand publicly against children and dogs?) ; there was 
little disagreement over their inclusion in the document before it was written and only 
occasional disregard for them after the code became ‘law.’ 

“The section of the code over which the greatest controversy raged in the preparatory 
period was that which fixed limitations on advertising time. A not inconsiderable 
number of broadcasters argued that the proposed time standards were unrealistic. There 
is no reason to believe that they changed their minds or their habits in this regard 
after the adoption of the code. 

“Now if, on the one hand, the programing principles contained in the code were in 
general practice before its adoption and, on the other, the time standards were the 
subject of disagreement before and after they were put into the code, the question arises: 
What purpose has the code served? * * *” 

** Amendment to subsec. (f), (1) of sec. 4 of the Communications Act. 

* See Broadcasting-Telecasting, January 12, 1948, p. 13. 

* Although the “‘steppingstone” approach to better jobs in industry certainly consti- 
tutes a problem in insulation of Commission members from influence from the regulated 
industry, the fairness of such a provision in a field of specialization so narrow as broad- 
casting leaves much to be desired. Often ex-employees and Commissioners have, by 
training, nowhere else to go for work but into the industry itself. A better solution 
might be to make careers in Government service more of an end than a means by attempt- 
ing to match more closely the pay scales in the industry under supervision. 

* Broadcasting-Telecasting, January 12, 1948, p. 13. 
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them “to accept employment, during the period for which they were 
appointed, with persons subject to the Communications Act.” * 

In general, prospects for the bill’s passage seemed favorable until 
the sudden illness of its author made it impossible for him to continue 
to provide the leadership needed for its passage. In addition, it was 
an election year and an early June 19 target date for adjournment 
had been set by the Congress. Finally, Senator. Edwin C. Johnson 
(Democrat, of Colorado) had authored a bill (S. 2231) prohibiting 
the use of broadcast power over 50 kilowatts by stations, which was 
combined with S. 1338, causing the powerful clear channel broadcast 
lobby to exert its powers against it. 

Even though the Px esident, in a surprise move, did reconvene Con- 
gress in July of that year to enact his programs on housing, civil 
rights, Federal aid to edue: ition, and other measures, further action 
on the radio bills was not taken in that session. 


2. Tre SENATE REPORT AND THE Hoover Stupy 


Zarly in 1949, results of 2 important studies involving radio broad- 
casting were issued, the first by a congressional committee, the second 
by the Hoover Commission. 

The Congressional Record of January 27, 1949, carried the text of 
the “Interim report by a subcommittee of the Senate C ommittee on 
Interstate and Foreign Commerce, dealing with a study of various 
communications matters.” ** In it were a number of findings in 
respect to Commission organization, which in a way foreshadowed 
greater congressional activity in that area. In addition, it contained 
certain very explicit recommendations in regard to policy determi- 
nation : 

In commenting on the internal organization of the Commission, the 
report stated : 


We are of the opinion that (its) administrative faults * * * 
are due basically to an archaic and clumsy organization of its 
administrative machinery. 


In spite of the enumerated “weaknesses” of the so-called panel 
system the conclusion was that it would improve upon present Com- 
mission organization. However, in commenting on the FCC’s own 
recently published plan for organizing itself into panels the report 
admonished : 


Adoption of the panel system without enactment of legisla- 
tion specifically dealing with the subject is not contemplated 
by existing law, which. contemplates that all decisions must 
be made by the whole Commission. 


33 At the time S. 1333 was being considered by Congress, salaries for Commissioners in 
the FCC were $10,000 a year. They had been at that figure since 1934. Soon after the 
war, there were a series of resignations on the part of Commissioners who claimed they 
could not afford to remain in that agency. Mr. Denny himself, Chairman at this time, 
was soon to resign from his $10,000 a year job to take one that paid $35,000 as vice 
president of a network. Congress was beginning to become concerned over this mass 
exodus * * * and one of the provisions of the White bill would have raised the pay 
of the Commissioners to $15,000 annually. In addition to providing more money, how- 
ever, the White bill envisaged the further assurance of a prohibition against a change 
of employment during a Commissioner’s tenure of office. 
* Congressional Record, January 27, 1949, pp. 543-547. 
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A recommended method was suggested which would “expedite” 
the work of the Commission. It involved ‘ ‘assignment” of contested 
cases “to a group or subcommittee of the Commission for w riting of 
the final decision,” and in performing this function, “The Commission 
* * * should have the legal aid of personnel who are not part of the 
legal staff who prosecuted or represented the Commission during 
the hear ing or rehearing procedure.” (‘Thus perhaps suggesting that 
provision in the subsequent McF tend bills which provided for the 
establishment of an “Office of Opinion and Review” in the Com- 
mission. ) 

The report further recommended that the Commission be reor- 
ganized “along the lines of its workload, i. e., broadcast, common 
carrier, and safety and special services,” and that “the Law, Engi- 
neering, and Accounting Departments be made functional units of 
such a divisional setup, with the General Counsel, the Chief Ac- 
countant, and the Chief Engineer directly under the Commission 
itself.” 

Next it recommended amendment of the act to provide for issu- 
ance of cease-and-desist orders. This was believed necessary because 
“Tt is our opinion that numerous actions which deserve censure and 
action * * * escape * * * because the Commission, which can only 
revoke a license, would be reluctant to do so for a minor offense.” 

In regard to the then current controversy over “superpower” for 
clear channels, the report concluded smaller stations would unques- 
tionably suffer if superpower were approved by the Commission. 
Therefore it recommended that the present maximum power allow- 
ance of 50 kilowatts be maintained, unless Congress itself should 
decide differently. 

On the subject of FM, the report gave substantial credence to 
such allegations as those made by its inventor, Major Armstrong, 
to the effect that RCA had done much to suppress its development. 
It blamed FCC for its part in the FM failure by stating that it had 
followed the words and advice of industry engineers much too readily 
at a time when important segments of that industry were opposed 
to its full development : 


* ** The regulatory agency * * * does * * * rely on 
the testimony and experiences and experiments of engineers 
who are the employees of major commercial interests in the 
industry ; that the regulatory agency appears to be overawed 
and too much impressed by such engineering views and does 
not always balance these views against the broad public 


policy of what is best for the general interest of the people 
of the United States.*° 


®% Senator Tobey had, in fact, on an earlier occasion, made the accusation that the FCC 
and a “certain part’ of the radio industry had “been in cahoots” on the FM settlement. 
He claimed that RCA “did its damndest to hamstring FM,” and recommended that FCC 
“be condemned” for its handling of FM allocations. 

He charged that RCA saw FM was “a good thing,” tried to buy. it, and couldn’t. Then, 
he stated, RCA “did everything they could to hold Armstrong down.” 

On April 23, 1948, Senator Tobey, then acting chairman of the Senate Interstate Com- 
merce Committee, ordered an investigation into the subject of radio allocations, regulations, 
and patent ownership. Later, when Senator White again resumed the Chair, a new 
investigation of the Commission was begun, of which the above report was the result. 
(See hearings on S. 2231, 80th Cong., 2d sess. ; also testimony of William H. Bauer before 
the Committee on Legislative Oversight, 1958; also Man of High Fidelity, Edwin Howard 
Armstrong, by Lawrence Lessing, Philadelphia, Lippincott, 1956, 320 pp.) 
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Finally, the committee vigorously defended the FCC against 
charges of censorship through program review, declaring: 


It is apparent to your subcommittee that a planned propa- 
ganda effort is being carried on among well meaning but 
uninformed persons to secure congressional revision of the 
act with respect to the so-called censorship questions * * *. 
To us it appears ridiculous to hold that a person operating 
under a Federal license shall not be answerable to a consti- 
tuted authority to his performance under that license. To 
hold otherwise would be to set at naught the license system, 
to make the license in fact a perpetual grant. So long as 

radio frequencies are scarce national resources, the Govern- 
ment has a right to expect and demand proper use of them. 


No sooner had the interim report of the Senate subcommittee been 
published than the Hoover Commission’s report to Congress on the 
organization of the executive branch of the Government was made 
public, along with the report of a special task force on the regulatory 
agencies.°*° 

In general, it found what it called “serious weaknesses” in the per- 
formance of the Commission, “certain deficiencies” in its planning 
and policymaking, “insufficient attention” being given to common- 
carrier activities, “repeated departures” from stated FCC policies, 
and “still untapped” staff resources. 

It concluded the Commission itself should be permitted to decide 
whether a panel system should be organized within that agency, but it 
did recommend that the Commission be organized on a functional basis 
in place of the then existing professional units, and that it establish 
a “series of bureaus corresponding to the major areas of responsibility 
of the Commission.” It further recommended that the full Commis- 
sion divorce itself from administrative problems except for deciding 
policy questions of the basic moment, such as major organization 
changes and appointments of top staff personnel. 

The so-called “Hoover Report on FCC,” although it contains to 
some extent what might be termed an “executive bias,” is one of the 
most interesting and valuable studies of Commission organization and 
procedure that ‘has ever been made. It is certainly appropriate at this 
point to include a brief examination into certain of its findings: 

Part 1 has as its subject matter the “Responsibility and Organiza- 
tion of the Commission.” 

In the light of a recent court decision in regard to the consideration 
of “economic injury” protests by the Commission, in the award of 
licenses to stations, the following comment is of current interest : *7 


Among other issues which confront the Commission in 
passing upon an application for a station license is the finan- 
cial ability of the applicant to operate the station. In recent 
years the Commission has taken the position that, by reason 
of the policy of competition expressed in the act, it is not 
valled upon to consider the economic effect of the proposed 


3% See Report of the Commission on Organization of the Executive Branch of the Govern- 
ment, Committee on Independent Regulatory Commissions, Staff Report on FCC, prepared 
for the committee by William W. Tolub, September 15, 1948. (Released March 7, 1949, 
mimeographed copies of this report are on file in the National Archives.) 

37 See Broadcasting-Telecasting, July 14, 1958. 
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station upon either existing stations or the new station. There 
may be some question as to the propriety of this policy, partic- 
ularly insofar as it may encourage the birth of cripples.** 


The report noted what it termed to be a current trend toward more 
hearings, and concluded that the practice was bringing on in the 
main two consequences : The first of these was a consequent strain on 
the Commission’s resources and an increased activity in the courts; this 
in turn led to a subsequent and serious backlog of hearing a plications, 
with the result that: “Where a hearing is required, it sain on the 
average 11% to 2 years from the date of filing of the original applica- 
tion before a final decision of the Commission is rendered.” Conse- 
quences of this condition were expected to be felt in the coming rush 
of television applications, as was, indeed, the case.” 


In respect to the “internal policy formation” in the Commission, the 
report made the following most interesting observations : 


To the extent that there is familiarity with agenda 
items * * * it is equally clear that the Commissioners walk 
into their meetings without having given any real considera- 
tion to policy questions. * * * For the most part, prepara- 
tion for meetings must be devoted to their familiarization 
with the matters to be discussed and not to the development 
of the position they propose to make on policy issues.” 


In addition: 


The Commission’s interest on the processing of applica- 
tions, its lack of interest in planning, its unwillingness to 
clarify its policies, and its lack of consistency in adhering to 
policies, have all contributed to the development of a corol- 
lary staff attitude. This situation has been aggravated by 


%In a United States court of appeals July 10, 1958, decision of remand in Carroll 
Broadcasting Co. v. FCC and West Georgia Broadcasting Co., the appellate court held in 
essence that the Commission must consider the economic impact of a proposed new broad- 
east station if the new competition would impair service to the public. The effect of the 
decision, if upheld, could be to extend the force of section 309 (c) of the act as amended, 
dealing with hearings on economic grounds, to the decision itself. (Sec. 309 (c), adopted 
in 1952, provides that any party who can show an economic injury could be given a 
hearing on public interest questions. The court decision goes beyond that to indicate 
that economic injury itself can be a public interest question to be considered at hearings.) 
Judge Prettyman, in writing the opinion, stated: 

“(FCC) grants or denies licenses as the public interest, convenience, and necessity 
dictate. Whatever factual elements make up that criterion in any given problem—and 
the problem may differ factually from case to case—must be considered. Such is not 
only the power but the duty of the Commission. So, in the present case the Commission 
had the power to determine whether the economic effect of a second license in the area 
would be to damage or destroy service to an extent inconsistent with the public interest. 
Whether the problem actually exists depends upon the facts, and we have no finding upon 
the point.” 

See also FCC v. Saunders Bros. Radio Station, 309 U. §S. 470, 1940, in which the 
Supreme Court found: 

‘Resulting economic injury to a rival is not in itself an element which the Commission 
must weigh in passing on an application for a license. If such loss were a valid reason 
for refusing a license this would mean that the Commission’s function is to grant a 
monopoly in the field of broadcasting, a result which the act expressly negates. * * *” 

The July 10, 1958, opinion of the appellate court cited the Supreme Court ruling in the 
Saunders case, but explained that private economic injury is by no means always or 
even usually, reflected in public detriment, stating in clarification : 

“But if the situation in a given area is such that available revenue will not support 
good service in more than 1 station, the public interest may well be in the licensing of 1 
rather than 2 stations * * * So economic injury to an existing station, while not in and 
of itself a matter of moment, becomes important when on the facts it spells diminution or 
destruction of service. At that point the element of injury ceases to be a matter of purely 
private concern.” 

%° Op. cit., pt. II, p. 62. 

# Ibid., pt. I, p. 26. 
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the recent rapid turnover of the Commissioners. These 
changes have made it increasingly difficult to obtain direction 
from above. 


The report found that the absence of any kind of centralization of 
responsibility for staff policymaking activities contributed greatly to 
factors which resulted in the Commission’s policymaking role becom- 
ing less effective. It complained that there was very little coordina- 
tion to be found between the three main bureaus except on an ad hoc 
basis, and that there was too much diffusion of responsibility at the 
staff level, a too rapid turnover of staff personnel, and that the scope 
of regulatory problems had resulted in too much specialization in the 
agency, with too little realization of the relationship to the total 
picture. 

In a sense, the organization of the staff has given rise to 
a battle among professions and, as is so often the case in the 
not wholly analogous battle between the sexes, it has not 
produced a successful marriage. Whatever the reasons may 
be, however, there is little doubt as to the results. The divi- 
sion of responsibility among the three bureaus has led, in 
many areas of policy formation, to an absence of responsi- 
bility, the duplicate consideration of problems, and the lack 
of a unified control of staff operations. 

(Thus) (1) there is no clearly defined responsibility at 
the staff level for the direction of staff operations; (2) the 
staff’s opportunities to contribute to policymaking are cir- 
cumscribed by the division of its resources to the processing 
of applications and other pressing activities; (3) there is a 
lack of incentive for the staff to contribute to policymaking 
because of the Commission’s approach to its regulatory ob- 
jectives; (4) the staff promotion of policymaking in the sev- 
eral areas of Commission functions is at a low ebb because of 
the absence of staff initiative and leadership resulting from 
the division of responsibility with respect to each function.” 





Conditions such as this had led to important policy areas receiving 
little or no attention. | 


(The Commission) has given virtually no consideration to 
the interrelationship of the three services insofar as it bears 
upon the type of broadcast service which should be provided. | 
It has just assumed that the three services can live side by | 
side, with each, in a sense, furnishing complete radio service 
to the entire country. * * * | 

The Commission also has evidenced no great interest in the 
regulation of broadcast licenses. From time to time, the 
Commission has taken steps to assure the continued opera- 
tion of broadcast stations in the public interest. For the 
most part, however, these efforts have been spasmodic or have 
involved the enunciation of high-sounding policies which 
have not been followed in practice. * * * 

The Commission has simply never had a tradition of en- 
forcement of its policies or of regulation of its licenses. This 




















41 Ibid., pt. II, p. 16. 
# Tbid., pt. II, p. 24. 
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may have been the result of a feeling that the all-or-nothing 

remedies provided in the act are not adapted to the total 

regulatory scheme. The Commission has been extremely 

sensitive to the fact that substantial amounts of money have 

been invested in broadcast stations, and has displayed some 
| reluctance to the full use of its sanctions of revocation and 
denial of renewal of licenses. * * * 

To some extent, the Commission’s attitude may be indica- 
tive of a sensitivity tocriticism. The industry has invariably 
been extremely articulate in its agitations whenever the Com- 

mission has sought to regulate. Moreover, even if the Com- 
mission had a moderate inclination to enforce, it could not do 
so without an adequate staff. In recent years, the portion of 
the staff available for enforcement purposes has been too 
small to begin to do an adequate job. 


Relating to the question of “sensitivity to criticism” and consequent 
existence of outside pressures on the Commission, Part III: External 
Relations of the Commission, contains a number of interesting ob- 
servations. The report finds that Presidential influence in the matter 
| of Commission decisions has always been slight, but observes that 
| FDR was greatly interested in Commission policy, while Truman 
| evinced little interest along those lines. For example: 


Roosevelt was greatly troubled * * * by the ownership 
| of radio stations by newspapers. He felt that the public 
interest in widest possible dissemination of information and 

points of view could best be served by opening the radio 
| frequencies to persons who were not already able to reach the 
public through the vehicle of newspapers. 

At his request, therefore, Fly raised the problem with the 
other Commissioners, and the Commission ordered an inves- 
tigation to be held to determine what policies would be adopt- 
ed in the area. It is not clear whether the President’s inter- 
est in this matter was even revealed to the other Commis- 
sioners. There was a general suspicion that the investiga- 
tion had been prompted by him, but his views were not 
known to the Commission except to the extent that they were 
reflected in F ly’s own thinking on the subject. 

* * * The newspaper ownership probably represented a 
high mark of Presidential interest in this type of problem, 
and the Commission’s ultimate policy determination fell 
far short of the Preident’s views. 

The report further observed that— 

The President has utilized his appointment power in sev- 
eral ways which were calculated to have an effect upon the 
policies or operating efficiency of the Commission— 


but— 
the appointments to the Commission, on the whole, do not 


appear to have been designed to enable the President to 
dominate the Commission’s policies.*® 





43 Tbid., pt. II, p. 35. 
“ Ibid., pt. III, p. 3. 
* Ibid., pt. ILI, p. 5. 
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The report went into considerable detail concerning the background 
of the Durr replacement of Thompson and the Hennock replacement 
of Durr in 1948, as well as the reasons for the Craven-Fly quarrel of 
1944, which resulted in Craven’s refusal to seek reappointment. 

It concluded in regard to the President’s removal powers, that: 


The Commissioners seem to feel, rightly or wrongly, that 
they may be removed by the Office of the President only for 
cause even though the act places no such limitation on the 
removal power. In addition, they believe that the President 
would hesitate to exercise his removal power in an arbi- 
trary manner because of the possible unfavorable public re- 
action. 


As to the Commission’s relations with the Congress, the report 
found: 


The activities of the Commission are probably of more in- 
terest to the average Member of Congress than the opera 
tions of any other independent regulatory agency * * * The 
variety of reasons by which congressional ‘interest has been 
stimulated * * * has made the Commission the subject of 
continuous and detailed congressional inquiry. It is un- 
questionably the most investigated agency in Washington.“ 


In addition: 


Some (Commissioners) find that they receive virtually no 
requests from Congress, whereas others estimate that as much 
as 5 percent to 10 percent of their time is taken up by in- 
quiries from the Hill and answers thereto.** 


Appropriations hearings were found to be an important means by 
which Congress demonstrated its interest in Commission operations, 
where the— 


Commission is called upon to justify its decisions in terms 
of the application of general policies and is frequently asked 
to reconcile its decision with other cases. On some occa- 
sions, the committee members have even sought to obtain a 
preview of the Commission’s decisions in pending cases. 
These efforts have invariably failed, but they are generally 
dropped only after an expression of amazement or annoy- 
ance with the Commission’s refusal to reveal its probable 
decisions. 

Perhaps the best way to characterize the hearings on ap- 
propriations is to describe them as brief iny estigations of 
any phase of the Commission’s activities which are promi- 
nent at the moment. 





Other areas of congressional relations to which the report took 
some exception were the senatorial power of confirmation of ap- 
pointees to the Commission, which it claimed had “often led the 
President to select Commissioners more in terms of their accept- 


46 Thid., pt. III, p. 9. 
“7 Tbid., pt. III, p. ss 
8 Tbid., pt. IIT, p. 36. 

* [Tbid., pt. IIT, Dp. 387-38. 
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ability to the Senate than of their capacity to perform the responsi- 
bilities of their jobs,” *° and the question of investigating committees. 
It criticized the handling of the Cox investigation and concluded: 


Because of the manner in which the investigation was con- 
ducted, a serious doubt has been raised as to the utility of 
such investigations as a means of informing Congress with 
respect to the operations and policies of an agency. a 


On the matter of industry pressures on the Commission : 


The industry has sought to influence the Commission’s 
policies both by direct pressures and by more subtle means. 
The direct pressures are calculated to affect the Commission’s 
judgment by installing a fear of recriminations. They in- 
volve a play on the assured sensitivities of the Commission to 
public criticism and congressional reprisals. They are based 
upon the theory that the C ommissioners, as human beings, 
will abhor the possibility that they will be subjected to public 
scorn or obloquy, and accordingly will avoid actions which 
are likely to produce those consequences * * *. The time 
and energy consumed by a battle of justification must in- 
evitably detract from the Commission’s ability to perform 
its regulatory functions. The Commission thus might be dis- 
inclined to make a policy determination which would neces- 
sar ily divert its attentions from its operations. 

* * * the industry has conducted a continuous campaign 
for the attraction of public and congressional attention to the 
Commission’s activities. The Commission, in effect, has been 
plaeed in a goldfish bowl * * * 

Commission broadcast policies are prone to provoke com- 
ment because of their controversial character and their in- 

terest to the public. Trial by newspapers, trade journals, 
and radio has been a commonplace wherever the Commission 
has sought to exercise its regulatory powers over broad- 
casting * * * 

* * * when the networks were in the courts. fighting the 
Commission's power to promulgate its chain-broadcasting 

regulations, they were simultaneously using Congress as a 

sec cond front, *,.* * 

* * one of the reasons for having a commission which 
represents the public interest is to counteract the influence 
of those activities of private interests. 

The industry has not attempted to influence the Commis- 
sion solely by seeking to arouse a feeling of concern for the 
possible repercusions Sof action inimic al to industry interests. 

It also has devoted much of its energies to the development 

of a Commision sense of sympathy for the industry and its 

problems * * * 

* “ Members of the industry have frankly admitted that, 
under present conditions, some of the Commission’s personnel 
have had their sights set for industry positions and thus may 


be more inclined toward private interests than they possibly 
should be. 


© Tbid., pt. III, p. 42. 
‘1 Ibid., pt. III, p. 43. 
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‘3 Ibid., pt. III, p. 59. See also Regulating Business by Independent Commission, 

Marver H. Bernstein. Princeton University Press, 1955. 306 pages. 
5 Ibid., pt. IV, p. 7. 
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Consequences of these pressures have been that : 


To some extent * * * the Commission appears to have 
confused private interests with the public interest. * * * It 
frequently seems to be moved by considerations which, while 
they do not disregard the public interest, subordinate it to the 
private interests involved * * * 

* * * Perhaps the best way to describe the Commission’s 
reactions to suaaee -y pressures is to say that they have led the 
Commission to act in a shorter range or lesser public interest 
than it should. Grants of AM licenses by the carload may 
have an immediate salutary effect upon the public in that 
more people may receive radio service. If they are made 
without regard to the number who may ultimately receive ade- 
quate service, however, their wisdom may be seriously ques- 
tioned.*? 


One considerable disadvantage, the report states, has been the gen- 
eral lack of assistance from public groups when the Commission has 
been faced with difficult problems: 


The absence of any evidence of the public’s viewpoint has 
frequently made more difficult the Commission’s task in act- 
ing in the public interest * * * 
et 

The Commission has done relatively little to promote either 

reater interest in or better understanding of its activities. 

* * Most of the speeches delivered by the Commission, and 
they are relatively few, are addressed to industry groups * * * 
The Commission’s Office of Information is in no sense a public 
relations establishment. 


Brief quotations on the following topics discussed in the report 
would serve to illustrate its general trend of thought : 
On expertise in Commissioners : 


The primary need in the Commission proper is not for spe- 
cialists or experts in the sense of pensons with highly devel- 
oped technical skills. What is required are Commissioners 
with broad perspectives who are able to utilize effectively the 
expertise of their staff in the making of value judgments.™ 


On stability and flexibility of policies: 


It appears likely * * * that the Commission has been far 
from successful in achieving continuity of policies in areas 
where it was possible to do so. Even during periods when 
the composition of the Commission was fairly continuous, 
stated policies were either transgressed or neglected. * * * 
The experience of the Commission indicates that, in its case 
at least, the Commission form has not provided any special 
assurance of continuity of policies. In its case * * * this 
situation has resulted from the refusal of the Commissioners 


pt. III. pp. 54—57. 
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to attach any sanctity to their own policies and from the 
abnormal turnover of its membership. From this stand- 
point, it may be argued that policy stability could be brought 
about by a more judicious selection of Commissioners and 
the prevention of wholesale within-term resignations.® 


On inertia to policy changes: 


Past Chairmen of the Commission have met with substan- 
ial frustration in their efforts to improve policies because of 

their inability to move the rest of the Commissioners. They 
found that habits of thinking and action are not readily 
broken * * * 

The problem of inertia, like the problem of continuity, 
appears to be largely a matter of personalities. The appoint- 
ment of qualified and able Commissioners can discount the 
likelihood of lethargy to change. The informed use of the 
President of his power to w ithhold reappointment is perhaps 
of even greater importance e in this connection. 

A further consideration to be taken into account is the 
effect of appointments from the Commission’s staff. To some 
extent, this type of appointment represents a form of in- 
breeding. Former staff members, if they have been too con- 
cerned with detail or too ingrained with existing policies, 
| may be unable to provide the advantages of the fresh outlook 

ordinarily to be anticipated from a new appointee * * ** 


Approach to regulatory objectives, general lack of a regulatory 
philosophy : 


In essence, the Commission has been found to have failed both 
to define its primary objective intelligently and to make many 
policy determinations required for efficient and expeditious 
administration. 


Principally, the neglect has been the result of the absence on 
the Commission of men of the intellectual capacity and forti- 
tude which this difficult job entails. Given the right kind of 
Commissioners and the adequate understanding by the Presi- 
dent and Congress of the magnitude of the regulatory project, 
the Commission would be equipped to carry out the purposes 
of the act.*’ 


Planning activities: 


The conclusion that is reached is that the Commission form 
does not inherently prevent the formulation of long-range 
policy plans. The chief impediments to the accomplishment 
of that purpose have been the quality of the Commissioners 
and the lack of time for planning. * * ** 


Relations with the industry 


No method has yet been conceived to prevent the undue satura- 
tion of an agency with an industry viewpoint. This isa prob- 


 Tbid., pt. IV., p. 9. 
% Ibid., pt. IV, p. 9. 
87 Ibid., pt. IV, p. 10. 
88 Ibid., pt. IV, p. 11. 
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lem of Government which can only be answered fully in terms 
of the type of person or persons entrusted with a regulatory 
task. Again, therefore, one must insist upon the greatest care 
in the appointment of Commissioners.*® 


On the Commission’s relations with the executive branch: 


Any acceptable theory of the “independence” of the Commis- 
sion must recognize the legitimate interest of the President in 
the operations ‘and policy of the agency. 


Power / ra (1 se sais 
ower to remove Ommissioners: 


The President’s power to remove Commissioners is not clear. 
The act is silent on this question which means, in all proba- 
bility, that the President can remove Commissioners without 

cause. The Commission’s construction of the relevant judi- 
cial decisions is to the contrary. They believe that they can 
be removed from office only for cause. The ambiguity of the 
scope of the removal power has not presented any practical 
problems because the President has apparently not attempted 
to utilize threats of removal. * * * 


On the question of budget reviews: 


It would seem that the Bureau’s interest in the Commis- 
sion’s budget should transcend the objective of reduction of 
expenditures. The budgetary process provides an excellent 
opportunity for the appraisal of the Commission’s selection 
of primary objectives. It would seem, therefore, that the 
scope of the budget review should be extended to an exami- 
nation of all the administrative policy determinations in- 
volved in the allocation of funds * * *. 


Conclusion as to the need for a Commission : 


The foregoing discussion indicates that the present system 
of communications regulations has not attained a maximum 
of regulatory effectiveness. The defects in the system, how- 
ever, do not appear to be inherent in the Commission 
im 

It may be noted that various legislative proposals for the 
alteration of the Commission’s organization have not in- 
cluded the elimination of the Commission form, nor has any 
serious suggestion been made to Congress along those lines. 
From time to time, students of communications have sug- 
gested that the Commission’s responsibilities should be di- 
vided between two agencies—one to formulate policy, the 
other to make quasi-judicial decisions. This type of ar- 

rangement is patently infeasible. 

For one thing, the development of policies is frequently an 
adjunct to the adjudication of cases. It consequently would 
be necessary to provide for a degree of coordination between 
the two agencies which would minimize the significance of 
segregation. In addition, the creation of another agency 





————— 


5° Thid., pt. IV, p. 11. 
© Tbid., pt. IV, p. 13. 
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would involve problems of unnecesary duplication of staff 

personnel and overlapping of functions. Finally, these me 

— all contemplate that the policymaking tasks would 
vested in a commission and not in a single person.” 


Finally, in an overall appraisal of the Commission’s approach to its 
regulatory objectives, the task force report said the following: 


Perhaps the outstanding attribute of the Commission has 
been its failure to make any considered determination of its 
primary regulatory objectives. The Commission has been 
essentially a broadcast licensing agency, and the other areas 
of regulation have been neglected for all practical pur- 
poses “* * # 

Thus the history of its regulation is almost exclusively a 
succession of regulatory projects which have been thrust 
upon it. The Commission, in effect has not sought its ob- 
jectives, but has undertaken those tasks which the industry 
has wanted to be done. Where the industry has not sought 
Commission action or has opposed activities, the Commission 
has been inclined mainly to be dormant * * *. 

Basically * * * the Commission has restricted its activities 
to problems which have required “urgent” attention. These 
problems have been handled virtually on an ad hoc basis and 
without any underlying regulatory philosophy to guide their 
determination. The Commission’s attitude has been essen- 
: tially passive. 

Even when it has formulated regulatory policies, it has 
been stymied by a lack of a tradition of enforcement. Its 
chain broadcasting regulations and its policies with respect 
to program content, for example, have been little more than 
pious statements of principles unaccompanied by vigorous at- 
tempts to assure compliance. 

In large measure therefore, the Commission has been an 
agency W vhich has been operating without knowing where it 
is heading. Its energies and resources have been devoted 

mainly to the processing of broadcasting applications, to 

isolated problems which have been foisted upon it, and to ac- 
tivities which are not clearly associated with an articulated 
regulatory objective.” 





« [bid., pt. IV, p. 22. 

® I[bid., pt. IV, pp. 30, 31. For an equally revealing picture of the inner workings of this 
Federal agency, see Bureaucracy in a Democracy, by Charles S. Hyneman. Harper Bros., 
New York, 1950, 586 pages. 
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CHAPTER VII 
THE BATTLE FOR “McFARLAND” 
1. Tue McFaruanp Buz, S. 1973 


Legislative recommendations empowering the President to reorgan- 
ize the Federal agencies along certain lines that were recommended 
by the Hoover Commission followed publication of its report. S. 526 
and its companion bill, H. R, 2361, passed Senate and House and was 
referred to conference committee on May 16, 1949. The bill ex- 
empted none of the independent agencies from special treatment, 
requiring that the President submit special plans in their regard, and 
further required the Chief Executive to specify whatever reduction 
of expenditures was envisioned as the result of any one reorganiza- 
tional plan. Additionally, it provided for single-House veto power 
on any reorganizational proposal. 

Very soon afterward, however, an “FCC staff, Commission, and 
procedural organization” bill was introduced by Senator E. W. Mc- 
Farland, the new chairman of the Senate Communications Sub- 
committee. It was quickly dubbed by Broadcasting as being the 
“radio legislation most likely to succeed” that year because of its 
“noncontroversial” nature.* 

The Hoover recommendations to the contrary, the bill (S. 1973) 
envisaged a division of the Commission into two separate panels. It 
further provided for realinement of the staff on a functional basis 
and extensive overhaul of the then current hearing and appellate 
procedures. 

According to Broadcasting— 


The bill incorporates less controversial portions of the 
famed White bill of 1947-48, and the cease-and-desist salary, 
and radio fraud measures introduced earlier this year by 
Senator Ed C. Johnson (Democrat, Colorado), chairman of 
the full Interstate and Foreign Commerce Committee.” 


1 Broadcasting-Telecasting, June 6, 1949, p. 23. 

2 Ibid. Senator Johnson, in a speech against the clear-channel lobby, had been very criti- 
cal of the Commission. He had described it *“** * * as a body exercising vital quasi-judicial 
and quasi-legislative functions * * *’ which had “* * * failed utterly in protecting the 
people against monopolistic exploitation by not blocking the plans of the conniving clear 
channel lobby, bent on radio domination; by not moving promptly to correct the Commis- 
sion’s earlier error in adopting a narrow TV system which insured the control of television 
in a few patent-holding corporations ; and by not formulating a television plan which would 
guarantee the widest and freest competition.”” Johnson further charged that the ‘““Commis- 
sioners * * * are the captives of their own staff, and that their own staff, in turn, is the 
captive of the high and mighty in the very industry the Commission was created to 
regulate.” 

He complained of the Commission's “huge backlog of cases,’ stating that these delays 
were “premeditated” and serving “private interests.” He accused “networks and powerful 
manufacturing interests” of working “hand in glove’ with the Commission to “exact their 
own economic sanctions.” 

Senator Johnson stated in a somewhat whimsical fashion that experience showed that 
‘industry lobbyists’ would always “fly to the rescue’ of the Commission when it was under 
investigation by Congress, and that, “in the guise of being anti-Commission, they counsel 
with the investigating committee and advise them of leads that turn out to be either blind 
alleys or of little material consequence.” (See Congressional Record, 81st Cong., 1st sess.. 
pp. 4781-4783.) 
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“New” provisions of the bill, not taken from the White bill or pend- 
ing measures, were designed to— 

Organize the staff ‘along functional lines, setting up a minimum 
of three “integrated” divisions, with legal, engineering, and account- 
ing personnel ineach. Each division would then process the applica- 
tions in its field. 

Create a review staff to stand as a kind of “buffer” between the 
Commission and its regular staff, being responsible directly to it, to 
draft decisions, orders, and opinions at the Commission’s direction.’ 

Finally, the bill authorized employment of a $10,000-a-year legal 
assistant. by each Commissioner. 

In introducing the bill, Senator McFarland stated that, while some 
difference of opinion existed as to the wisdom of panelization of the 
Commission, the need for horizontal reorganization in the Commis- 
sion was not denied : 


I have drafted such a provision after consultation with 
Commissioners, and my personal opinion is that it must be 
a part of any bill enacted. Whether panels would be pro- 
vided is an additional question which I believe our committee 

can settle with little delay. 


The Senator further stated: 


It should be noted that the bill I have introduced today is 
limited strictly to organization, administration, and appellate 
provisions. I have included no policy sections simply because 
the most urgent and pressing problems of the Commission 
today deal with its internal organization.* 


The bill bears a fairly close relationship to the McFarland Commu- 
nications Act Amendments of 1952, and marks a point of departure 
in the process that was to culminate in their passage. Its other pro- 
visions, either taken in whole or with modifications from the White 
bill or other pending measures, would have— 

Revised hearing procedure as recommended by the White bill, mean- 
while setting up a 30-day waiting period for protests against grants 
without hearing, and making a hearing mandatory upon protest. 

Forbade rules which would “effect a discrimination between per- 
sons based upon race, religious or political affiliation, or kind of lawful 
occupation or business association,” thereby blocking any Commis- 
sion action which would exclude or minimize newspaper or motion- 
picture interests in broadcasting stations. 

Sent all appeals to the same “court (U.S. Court of Appeals for the 
District of Columbia), thus terminating the then present jurisdiction 
which sent certain cases to that court and some to another. It further 
provided for appeals to be made directly from the court of appeals 
to the Supreme Court on revocations and _nonrenewals, as well as 
maintenance of the then present system of Supreme Court review of 
other cases upon writ of certiorari. 

Raised Commissioner’s salaries from $10,000 to $15,000, as provided 
for in the then pending Johnson bill (S. 1626), but without the John- 


%’ Four days after the McFarland bill had been intoduced, the Commission itself yolun- 
tarily adopted a so-called buffer plan. 
4 Congressional Record, 81st Cong., 1st sess., vol. 95, p. 7006. 
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son bill’s $2,500 extra compensation for the Chairman. Also included 
were pay raises for certain other offices of the Commission. 

Eliminated that portion of the antitrust provision (sec. 311) which 
gave FCC discretionary power to refuse licenses to firms found 
guilty of monopoly in radio communications. 

Eliminated the AVCO competitive bidding procedure by requiring 
approval of a transfer if the buyer possesses the qualifications of an 
pan permittee or licensee.® 

ne year after enactment, made it unlawful for bureau heads and 
Commissioner’s legal assistants to appear before the Commission in 
behalf of anyone under FCC jurisdiction for 1 year after they left 
FCC. 

Provided for the issuance of declaratory orders by the Commission 
in order “to terminate a controversy or remove an uncertainty.” 

Required issuance of intermediate reports by hearing officers in lieu 
of proposed decisions by the Commission. 

Thus, the McFarland bill contained none of the censorship, clear- 
channel, and similar “policy” provisions which had stirred up such 
irreconcilable controversy on the White bill. A great deal of the 
material in the bill echoed recommendations previously made by the 
Federal Communications Bar Association and individual attorneys 
over the years. 

In spite of widespread industry approval of the “noncontroversial” 
bill,* considerable opposition and controversy to certain of its provi- 
sions was voiced by the Commission.’ This opposition involved, for 
the most part, the several major organizational provisions, including 
rotation of the chairmanship, mandatory division of the Commission 
into panels, and mandatory reorganization of the staff along func- 
tional lines. The proposed changes in hearing procedures were de- 
scribed as “cumbersome” and “unduly restrictive.” * Commissioners 
Hennock and Webster objected to the proposed change in FCC action 
on renewals, stating that the proposed amendment would, in effect, 
permit the holder of a license to “keep it forever.” The other Com- 
missioners felt that, at the very minimum, renewals should be granted 
according to findings of public interest.° 

The Commission was opposed to any amendment of section 211 of 
the act, which authorized the Commission to refuse a station license 
in cases where there had been a judicial finding of violation of the 
antitrust laws, on the grounds that such an amendment “would un- 
doubtedly lead to the contention that the deletion indicates a con- 
rressional intent that the Commission’s authority in this field should 
be curtailed. Extensive and time-consuming litigation would be in- 
evitable to resolve the point.” 

Unexpected support for this argument came during an unheralded 
appearance of Justice Department officials who claimed that these 





5 FCC was already moving toward repeal of the AVCO rule on its own motion. On Feb- 
ruary 23, 1949, the Commission proposed to repeal the rule (secs. 1.321 (b) through (e) of 
its Rules and Regulations), and invited comments on its proposals. See Broadcasting. 
Telecasting, February 28, 1949, p. 23. 

6 See Broadcasting-Telecasting for June 20, 1949, p. 25. 

7 See hearings before a subcommittee of the Committee on Interstate and Foreign Com- 
merce, U. S. Senate, on S. 1973, June 16 and 17, 1949, 81st Cong., 1st sess. 

8 Ibid., p. 18. 

® Ibid., p. 17. 

10 [bid., p. 19. 
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provisions of the bill would weaken “important” safeguards against 
monopoly. 

Provisions which would require the Commission, when it considered 
transfer applications, to determine only if the transfers possessed the 
qualifications of an original licensee were severely criticized on the 
grounds that they would encourage and permit trafficking in licenses 
since— 


In actual operation, the practice is discovered only when a 
person attempts to sell a station. Under the provisons of 
the bill, if the transferee is qualified, the Commission would, 
presumably, be required to approve the transfer and thus con- 
done trafficking in licenses.” 


Finally, the Commission entered strong objection to what it felt 
was a too-strict limitation on the right of examiners or Commission- 
ers to confer with staff members, even on highly technical points in 
hearing cases.** 

After completion of hearings, the measure was reported to the 
Senate.’* In its final form, it contained a number of highly impor- 
tant revisions. For example, as revised and approved by the com- 
mittee, the measure contained a section which called for the setting 
up of a statutory “objective” for final FCC action on nonhearing 
applications within 3 months of the date of filing, and on hearing 
cases within 6 months after completion of the hearing. The Com- 
mission was to be required to report “promptly” to Congress on each 
case in which it failed to meet the time limits, and explain its delay.” 

Additional departures from the text of the original bill were, it 
was claimed, adopted in the hope that all points of controversy could 
be eliminated in order that the amendments would pass without 
delay during that present session of Congress. 

These included such changes as the following: 

The proposal to divide the Commission into two separate panels 
was abandoned. The plan to require reorganization of the staff along 
functional lines was retained, with certain modifications of language. 

The antidiscrimination section was dropped upon the specific under- 
standing that FCC already observed its principles and would continue 
to do so. 

A section establishing 30-day waiting periods during which pro- 
tests might be filed against nonhearing grants was broadened to 
require that the protests be made under oath and that the Commission 
act on them within 15 days. 

The present law’s requirements that action on renewals be governed 
by the same considerations that applied to original applications was 
dropped, as it was in the original version of the McFarland bill, but 
a clause was added which conditioned renewals upon a finding “that 
public interest, convenience, or necessity would be served thereby.” 

The ban on “job jumping” was extended to a number of other 
teresa in the Commission. Effective 1 year after passage of the 
il], no Commissioner could resign and accept employment, during 


u aeetea T hearing testimony of David Hume on behalf of the Department of Justice, 
pp. 119-1582. 


12 [bid., p. 19. 

38 Ibid., p. 22. 

14S. Rept. 741, to accompany S. 1973, 81st Cong., 1st sess., 20 pages. 
% Ibid., S. Rept. 741, p. 7. 
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the term for which he was appointed, with anyone subject to FCC 
jurisdiction. Bureau heads and their assistants could not represent 
such persons before the Commission for 1 year after leaving its 
employ. 

The proposed new cease-and-desist procedure was expanded to 
make it usable against “any person” under FCC jurisdiction. For- 
merly, it had applied only to “station licensees. 

The permissive use of show-cause orders to institute revocation 
proceedings was further defined. 

In renewal proceedings, the burden of proof would be upon the 
“appropriate division” of the Commission, or upon whoever opposed 
renewal. 

The McFarland measure passed the Senate by unanimous vote on 
August 9, 1949, and was sent to the House. Broadcasting reported 
expectations were it would breeze through that body with very little 
opposition : 


There appears to be little or no opposition among industry 
Pp 
leaders, but it is known that FCC is doubtful of some of the 
9 
bill’s provisions. It is openly dismayed over others—par- 
ticularly the section which sets “deadlines” for FCC action 
on applications.”® 


Opposition, nevertheless, grew during the weeks that the bill lay m 
committee in the House, until a later issue of the journal reported : 


The McFarland bill passed the Senate, but stumbled before 
the House Commerce Committee, where it encountered silent 
opposition not readily disc ernible on the Senate side. Civil 
Service objected to the salary provisions singling out FCC; 
FCC interposed certain opposition still not disclosed ; and 
House Commerce Committee hinted it may wish to delve 
deeper into the whole communications issue. Hearings are 
indicated.*" 


While hearings were not held on the bill in that session of Congress, 
some indication of the gravity of the problems that were of concern 
to the House Interstate Committee was given by Kurt Borchardt, one 
of its attorneys, in a statement released on December 26, 1949: 


The fact that the McFarland measure passed the Senate as 
a noncontroversial bill ignores the feeling of some members of 
the House Commerce Committee and FCC itself. There are 
several controversial issues in this bill—in almost every see- 
tion. There is strong belief, too, that the bill already is out- 
dated because of the progress of television. This feeling is 
shared by some congressional and FCC members alike. 

In its comments since the legislation came before the House, 
FCC has strongly emphasized it is not satisfied with many 
provisions as presently written. Furthermore, some Com- 
missioners have stressed that the bill almost ignores FCC’s 
special services and safety functions; that the legislation 
was written chiefly w ith broadcast provisions in mind; that it 
does not take into cognizance the growing importance of tele- 
vision operation. 


16 Broadcasting-Telecasting, August 15, 1949, p. 23. 
7 Broadcasting-Telecasting, October 17, 1949, p. 28. 
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As an example of confusion, take that section of the Me- 
Farland bill (sec. 309) dealing with hearings on applica- 
tions for licenses, form of licenses, and conditions attached 
to licenses. One question is: Who are the “parties in in- 
terest’’ who may exercise intervenors’ rights? This is not 
clear. Does it mean technical parties, economic parties, or 
just whom ? 

The Senate Interstate Commerce Committee pointed out 
in its report. that “fear has been expressed that use of the 
term (parties in interest) might make possible intervention 
into proceedings by a host of parties who have no legitimate 
interest, but solely with the purpose of delaying station 
grants which properly should be made.” 

The report continues that the committee does not so con- 
strue that term, and points out that the term is fixed, in the 
case of electrical interference, by the Supreme Court KOA 
decision and FCC’s rules, and, from an economic standpoint, 
by the same court in another case. 

Yet the Senate version, while recognizing these fears, is 
neither clear nor all embracing. That provision would have 
to be clarified. Other questionable sections deal with license 
revocation, cease-and-desist orders, etc. 

There is also a time-element factor in problems dealing 
with FCC. If the issue is taken up at all, hearings would 
be a necessity. And committee members are very interested 
in the television aspect. Whether the committee, or the FCC 
itself, can find time this next session remains to be seen. 
Television would seem to be vital in any consideration of 
communications at this time.'® 


Tuer Sapowski Bini, H. R. 6949 


Early in the 2d session of the 81st Congress, Representative Sadow- 
ski, chairman of the Radio Sube ommittee of the House Committee on 
Interstate and Foreign Commerce, commented on the floor regarding 
what he called the “pressure tactics” that had been employed by those 
in favor of the McF arland measure, and announced what the sub- 
committee’s plans were in regard to broadcast legislation : 


There has been a great deal of pressure emanating from 
various quarters, including the radio trade press, that the 
Interstate and Foreign Commerce Committee * * * should 
concentrate on S. 1973, the so-called McFarland bill. There 
are demands, even, to the effect that the committee should 
report this bill out without holding any hearings whatsoever. 


Mr. Sadowski stated the committee would not act on the bill with 
such speed, however; that, in fact, the committee had not had 2am 
opportunity to study [the] substantive problems” of the Communic 
tions Act since it had last held hearings on comprehensive ame 
ments in 1942. Therefore, it was his opinion that it would be unable 
to do “the kind of job which it is accustomed to do unless the com- 
mittee first gains a clear understanding of the substantive problems 
involved.” 


18 Broadcasting-Telecasting, December 26, 1949, p. 29. 
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He thereupon announced : 


* * * it is my purpose to bring before the committee some 


of the most important substantive problems connected with 
radio, and to do that in the most concrete form possible; 
namely, that of placing before the committee appropriate 
amendments to the Communications Act in the field of radio. 
That is the sole reason for my introducing this bill (H. R. 
6949) at the present time.” 


Reaction to the Sadowski bill was immediate in the radio industry ; 
in fact, before the bill had been announced, Broadcasting had labeled 
it a “Legislative Stiletto” which was— 


* * * designed to block House approval of the McFarland 


bill (S. 1973), which unanimously passed the Senate last 
August and which had the support of the FCC. 


The editorial charged that the bill had been— 


* * * drafted in the rough by the Law Bureau of the FCC 
* * * (because) * * * the lawyers do not want the Commis- 
sion reorganized. ‘They do not want to meet deadlines. They 
do not want the appellate provisions of the archaic Com- 
munications Act changed.” 


In the following issue, an editorial stated that the bill— 


* * * shouldn’t be taken too seriously as a legislative threat. 
It hasn’t a chance of passage. It is “strike legislation” of the 
most blatant sort.”* 


An examination of the Sadowski bill would show that it contained 
the following major provisions: 

(a) It proposed to create an independent five-man frequency-con- 
trol board to deal with the allocation and assignment of radio 
frequencies. 

(6) It would have given the FCC additional administrative sanc- 
tions with respect to radio-station licensees and holders of construction 
permits. 

(ec) It would have rendered radio-station licensees immune to 
criminal or civil actions for statements made in the course of political 
broadcasts, and further clarified section 315 of the Communications 
Act relating to such broadcasts. 

Each of the major portions of the bill will be examined separately, 
as follows: 

A. FREQUENCY CONTROL 


Title I of the bill proposed to add an additional section to title III 
of the Communications Act of 1934 entitled “Frequency Control.” 

The history of the proposal of this section goes back to a previous 
congressional investigation. One of the recommendations contained 
in the report of the Select Committee To Investigate the Federal Com- 


19 Congressional Record, 81st Cong., 2d sess., p. 838. 
® Broadcasting-Telecasting, January 23, 1950, p. 17. 
4 Ibid., January 30, 1950, p. 39. 
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munications Commission under House Resolution 21 (78th Cong.) 
was: 
The select committee notes that section 305 of the Federal 
Communications Act of 1934 places personal responsibility 
on the President to make assignments to governmental radio 
stations, and it believes, before such power is delegated to a 
body with an independent rather than an advisory character, 
the whole problem should be considered by Congress. 


This recommendation had been made after the select committee “had 
gone in great detail into the question of the operation of the Inter- 
departmental Radio Advisory Committee (IRAC).” It found that— 

This Committee had been created on a voluntary basis by 
the Government agencies that were using radio. The Presi- 
dent, thereupon, had formally delegated to that Committee 
his functions of assigning frequencies to Government stations. 
Members of the IRAC were, therefore, Army, Navy, Air 
Force, Commerce, Treasury, Agriculture, Interior, Justice, 
State Maritime Commission, and, finally, the Federal Com- 
munications Commission. 'The Committee had been in exist- 
ence since 1922, but its membership and organization had 
never been formalized by Executive order or in any other 
manner. 


Representative Sadowski said he believed that the committee had 
done its work well over the years, but added the following words to 
his appraisal : 


* * * the demands for space in the radio spectrum, both 
on the part of the Federal Government and private appli- 
cants, have been increasing constantly. Simultaneously, the 
difficulty of reconciling the actions of these two authorities 
has grown * * * the charge has been made that, as a result 
of the inadequacy of this machinery, private applicants for 
space in the spectrum have come out second best. It has 
been contended that the Federal Communications Commis- 
sion has been given, to distribute among private applicants, 
that portion of the spectrum that has been left over after 
the Federal Government agencies took the space that they 
desired * * *, 

* * * in a democracy it is poor business to leave the appor- 
tionment of an important natural resource like the radio 
spectrum * * * toa planless system of compromises between 
two public bodies, each sovereign in its own field, neither 
of which is responsible to the people for the apportionment 
that results from their respective actions. ‘an yet, under 
the Communications Act as it now stands, this procedure is 
the only possible one. 

It is my belief that, under our system of government, the 
apportionment of the radio spectrum as between Federal 
Government and nongovernment uses must be entrusted to 
public officials responsible to the President and the Congress 
and, through them, to the people.” 





22 See H. Rept. 2095, 78th Cong., 2d sess. 
% Congressional Record, 81st Cong., 2d sess., p. 839. 
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For the enumerated reasons, and because it was the opinion of its 
author that such a provision would “lighten the workload” of the 
Commission so that its “backlog of applic ations for the assignment 
of frequencies and hearings” could be dealt with more quickly, the 
frequency-control provisions of H. R. 6949 were created. 

If the bill had passed, there would have been created a five-man 
board whose members would have had the authority to— 

(1) Allocate frequencies and cancel or modify any such alloca- 
tion. 

(2) Assign frequencies to Government stations and cancel or 
modify any such assignments. 

(3) Prescribe regulations to govern the assignment by the 
FCC of frequencies to nongovernmental stations. 

The Board would be directed to disapprove proposed assignments 
or renewal of assignments of any frequencies by FCC to nongovern- 
mental stations, if such assignment (a) would cause harmful inter 
ference to any Government use of radio; (6) would violate any regu- 
lation Prescribed by the Board with respect to assignments by the 
FCC? 


B. ADMINISTRATION 





SANCTIONS 

















Since the very inception of broadcast legislation, revocation of 
license had been the only sanction given to the Commission to enforce 
the provisions of the act as well as its own rules and regulations. Along 
with numerous other bills that had been offered in the past, H. R. 6949 
proposed to provide additional sanctions to the Commission, less dras- 
tic than that of license revocation. 

In pointing out the need for new and less stringent ways of obtain- 
ing compliance from owners of stations, Mr. Sadowski employed as 
an example a recent decision of the Commission in a case of license 
renewal, in which it cited its own apparent powerlessness to invoke 
proper sanction upon an operator who had violated Commission rules : 


We find ourselves in a difficult situation in deciding this 
case. This is not due to any deficiency in the record, for we 
are convinced that the attitude which responsible Don Lee 
officers displayed in this record with respect to the Commis- 
sion’s chain-broadcast regulations—an attitude which can 
best be characterized as one of indifference—warrants critical 





*% This past year, the problem of frequency allocation was again revived by the intro- 
duction of S. J. Res. 106, which proposed to establish a special commission to investigate 
Government use of the spectrum. The proposal at the outset had the enthusiastic approval 
and support of the broadcast industry, which for some time had been making the charge 
that the military was not effectively using the substantial space allotted to it. (See edi- 
torial in Broadeasting, Aug. 18, 1958, p. 110.) 

The resolution was approved in committee on July 9, and unanimously approved in the 
Senate on July 21 and sent to the House Commerce Committee. In that committee, amend- 
ments were added which would have permitted the proposed Commission to investigate 
and study the overall use of the entire spectrum, by military and civilian bodies alike, 
and, additionally, to investigate the FCC’s administration of the Communications Act. 

This was something the broadcast industry had not called for, and, in the words of 
Broadcasting: “Tremendous opposition to the measure arose * * * and it was never 
considered by the House * * * consequently, the bill has been effectively killed for this 
session * * *” (ibid., p. 34). 

In its editorial, the magazine stated: “The * * * bill was killed because broadcasters 
felt, in their battle for self-preservation, that they had no alternative. * * * More had 
to be known about the reason for shift in emphasis from military to broadcast use of the 
spectrum. © * *” 

If it is true, as Broadcasting seems to claim in its statement, that the bill was killed 
because ‘“‘broadcasters felt * * * they had no alternative * * *” this circumstance would 


seem to furnish another indication of the disproportionate strength of the broadcast lobby 
in Congress. 
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examination of the qualifications of the applicant to be a 
broadcast licensee. We are, however, faced with important 
practical difficulties in this case which arise from the fact that 
the only sanction we have the authority to apply is denial of 
license—an action which will put the licensee out of business. 
Except in an aggravated case, the Commission is reluctant 
to impose a sentence on a licensee which not only terminated 
his existing operations but would preclude him from holding 
any other radio licenses. Had we the authority to order a 
suspension, assess a penalty, or impose some other sanction 
less than a “death sentence,” we should have no hesitancy 
whatsoever in doing so in this case.” 


The Sadowski bill would, therefore, have amended section 312 of 
the act in order to (1) give the Commission power to suspend a license 
for a period not to exe eed 90 days; (2) issue cease-and-desist orders; 
(3) order a forfeiture to the United States of a fine not to exceed $500 
for each day of violation. 

The Commission was to have power to suspend a station license for 
90 days, or to revoke, but not suspend, any construction permit for any 
of the following: 

False statements. 

Conduct of a type which would warrant the Commission’s re- 
fusal of a grant of a license or permit under an original applica- 
tion. 

For willful and repeated failure to operate substantially as set 
forth in the license. 

For willful and repeated violations of, or failure to observe, 
any provision of the act or any rule or regulation of the Commis- 
sion authorized by the act or by a treaty ratified by the United 
States. 

For conduct designed to persuade, induce, or coerce any other 
station licensee, (a) to violate, (6) to disregard any measure of 
the Communications Act or rule of the Commission. 

For violation of, or failure to observe, cease-and-desist orders. 


Cease-and-desist orders themselves could be issued by the 
Commission in any case where the licensee had failed to 
operate substantially as set forth in his license; had vio- 
lated or failed to observe any provisions of the act, or any 
rule of the Commission. 


C. POLITICAL BROADCASTS 


Section 315 of the act, while it left station licensees free to deter- 
mine whether they should allow time for the broadcast of speeches 
by candidates for public office, did require that once a licensee had 
permitted any one legally qualified candidate to broadcast, he should 
allot equal time to all other qualified candidates for that same office. 
The section further provided licensees could not censor any state- 
ments made in the course of such political broadcasts. 

The problem that arose consequently, was what should be done 
to protect. the licensee from actions for libel and slander brought 


% Decision of Commission in re Don Lee Broadcasting System, cited in Congressional 
Record, 81st Cong., 2d sess., p. 839. 
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because of statements made by a political candidate—over which the 
licensee by law had no control ¢ 

The Sadowski bill proposed to leave unchanged the provision that 
a licensee might not censor, alter, or in any way change material 
broadcast by a political candidate, but did provide that in any of 
these instances the licensee could not be held liable in any civil or 
criminal action that might result. 

Additionally, the amendment would have broadened the provision 
for allowance of equal time to include not only political candidates 
themselves, but also “any person or persons designated by such can- 
didate” to speak for them. 

The trade press voiced the general industry opposition to the bill 
by calling it nothing more than a “delaying action,” designed to 
prevent passage of the McFarland measure. Its proposed new “Fre- 
quency Control Board” was written off as a “super FCC * * * and 
this when Congress and the administration talk economy in Govern- 
ment and relief for the taxpayer !” 

The proposed new FCC “sanctions” were equally criticized. It 
was stated that “to suspend a station for even 30 days is tantamount 
to revocation. The station will lose listeners and its business. The 
provision is unrealistic and ludicrous.” 

Finally, the station fine proposal was considered “perhaps less 
onerous, if legal,’ although the language was added : 


Can you imagine what would happen to a station that 
might violate a simple rule such as station identification 
At $500 per day it could run itself into bankruptcy before 
the FCC's legal mills ground out the necessary citations 
to serve on the perhaps innocent offender. 


The political broadcast section was considered to be the “sugar- 
coating that would make the bill palatable to many a harried broad- 
caster.” However, although the provision, when contained in pre- 
vious bills had enjoyed the support and acclamation of the broadcast 
industry, the subsequent sentence stated : 


* * * we shall have to leave to the Congress and the courts 
the delicate question whether Congress can so legislate.”*® 


At the request. of Chairman Sadowski, the Communications Com- 
mission later submitted its own views regarding certain measures 
contained in S. 1973. This memorandum sack (1) A majority 
of 5 of the Commissioners were in favor of staff reorganization into 
functional units, but felt that the time limit for such “reorganization 
should be lengthened from 60 days to 12 months; (2) the Commission 
was equally in favor of the creation of a special review or “buffer” 
staff—but in addition, felt it should be permitted to advise the Com- 
mission—a power that was expressly withheld in S. 1973; (3) the 
Commission was opposed to the statutory setting up of any deadlines 
for Commission action on applications, and to the provision that the 
filing of a protest against a grant would automatically stay the grant; 
(4) the Commission felt that portion of the antitrust bill proposed 
for deletion by S. 1973 should be retained ; (5) it was the opinion of 
the majority that the prohibition against “job-jumping” by Commis- 


* Broadcasting-Telecasting editorial, January 30, 1950, p. 38. 
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sioners and senior staff members should be deleted; (6) the Commis- 
sion felt that the present language of the law involving transfer and 
sale of a station should be retained, and (7) that the new provision 
under which renewals were to be granted should be eliminated from 
the bill because it might be interpreted so as to prevent competing ap- 
plications for a station’s facilities. Od pi 

Strongest objection was made to the provision which would prohibit 
Commissioners from consulting with staff “after formal hearing in 
any adjudication within the meaning of * * * the Administrative 
Procedure Act.” The Commissioners (Commissioner Jones excepted ) 
felt they should be permitted to talk to staff members concerning 
questions relating to— 


whether applications, complaints, petitions, or other matters 
should be designated for hearing, the issues to be considered 
at such a hearing, requests for changes in hearing issues * * * 
and similar matters not involving decisions on the merits of 
the hearing record. 


The majority contended that any ban on such staff assistance was 
tantamount to charging that Commissioners “are incapable of carry- 
ing out their oaths of office and of fairly administering the duties 
assigned to them.” 

Chairman Coy’s letter to the committee stated : 


The majority of the Commission believe * * * that the 
principle espoused in the McFarland bill and in Commissioner 
Jones’ separate views is fraught with inherent fallacy and is 
at variance with the basic purpose underlying the establish- 
ment of administrative agencies. The nature of the func- 
tions, power, duties, and responsibilities of an administrative 
agency are such that it is ery unrealistic to analogize 
the role of a commissioner to that of a judge * * *, Indeed, 
the courts themselves have consistently recognized the fun- 
damental differences * * *, 

It is obvious, moreover, that the fields of radio and wire 
regulations committed to the care of the FCC are highl 
technical in nature, involving substantial engineering, legal, 
and accounting problems. The entire theory establishing an 
administrative agency dealing with these problems is that 
they can be properly disposed of only by bringing to bear the 
the expert knowledge of a large number of persons experi- 
enced in the various fields subject to the Commission’s juris- 
diction and skilled in the handling of problems coming to the 
Commission’s attention. No one or seven Commissioners, 
with or without the aid of a professional assistant, can hope 
to achieve such knowledge, experience or special skill in all 
the aspects of radio and wire regulations subject to the Com- 
mission’s jurisdiction. To cut the Commission off from all 
of its expert staff by denying the Commission the right 
to consult with its staff could only result in uninformed 
judgments based on insufficient knowledge of the complex 


factors which should determine any of the decisions in 
this field * * *. 


In a move which may have been designed to head off any drastic 
reorganization of the Commission by Congress or the President, a 
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staffwide reorganization of FCC, which “had been under study for 
some time,” was soon afterward initiated.*7 While this procedure 

was underway, however, a new reorganization plan, which concen- 
trated the Commission’s executive and administrative functions in the 
Commission Chairman was sent to Congress by President Truman. 
The President’s proposal was 1 of 21 affecting Government agencies, 
and stemmed from the work and recommendations of the Hoover 
Commission on the Organization of the Executive Branch. 

Hearings were held on the President’s proposal which, according 
“ the Reorganiz: ition Act of 1949 would become law unless the plan 

yas rejected by one or both Houses of Congress.* ‘The plan was 
favorable reported out by the Senate Committee on Interstate and 
Foreign Commerce,’ but was “vetoed” in the Senate on May 17 by a 
vote of 50 to 23.*° Grounds for Senate disapproval centered in the 
main around the objection that placement of such broad powers in 
the hands of the Chairman, who is appointed to his position as 
Chairman by the President, would jeopardize the independence of 
the Commission, and possibly subject it to too great a degree of 
executive control. 


3. Toe ReEvIvAL or THE McFartanp BILL 


On July 26, 1950, the Senate pased a slightly modified McFarland 
bill as an amendment to another House- ‘approved bill, which had 
been designed to permit the FCC to acquire land for radio monitoring 
purposes. The McFarland measure was thereby earmarked for a 
joint House-Senate conference. Modifications involved only minor 
changes, which included elimination of the salary provisions for 
FCC Commissioners (they had already received pay raises through 
passage of another bill), readjusted salary limits for certain key 
personnel, and permitted Commissioners to receive payment from 
publications for technical or professional assistance. 

So-called “job jumping” bans were also changed to the degree that 
a Commissioner upon his resignation from office before his appointed 
term had expired, could not represent any interest within FCC juris- 
diction for 1 year instead of the remainder of his term, as had been 
previously provided. 

Subsequent to the bill’s Senate passage, however, the House elected 
not to appoint conferees, but instead announced that hearings would 
be held by the House Commerce Committee. 

Hearings were begun and completed in August, in which the various 
positions of industry, the Commission, and the Justice Department 
were again reiterated, but due to the urgency of other legislation in 
the committee and the approaching adjournment of Congress, no 
further action was taken in that session. 

Very early in the following session (82d Cong., 1st sess.), the 
McFarland bill was again revived. Except for its new number 
(S. 658), the bill was virtually identical with its predecessor, S. 1973. 
It was introduced in the Senate and referred to committee on January 








27 Broadcasting-Lelecasting, March 13, 1950, p. 25. 
3 See hearings on S. Res. 253, 8lst Cong., 2d sess., April 24—26, 1950. 

2S. Rept. 81 to accompany S. Res. 256. (The majority report was an unfavorable 
report on a resolution of disapproval.) 

*” Congressional Record. 81st Cong., 2d sess., p. 7173. 
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23, 1951;** approved and reported back on January 25;* and 
amended and passed on February 5. 

Four amendments were offered from the floor by Senator Case of 
South Dakota, none of which affected any radical change in the bill; 
these— 

(1) Gave each Commissioner the opportunity to fix the salary of 
his legal assistant, which, under the bill, he would be permitted to 
appoint, as long as the annual salary was not in excess of $10,000. 

(2) Added a new group to those bureau heads and their assistants 
and the Commissioners’ personal legal assistants who were affected by 
the bill’s clause that barred practice before the Commission for 1 
year after leaving its employ. The new group was to be designated as 
“the chief of each 1 integrated division and ‘his assistants.’ 

(3) Spelled out a Commissioner’s right to present his own or minor- 
ity views on all legislative matters affecting the Commission. Thus, 
an individual Commissioner would be accorded the right to appear 
before congressional hearings and present an independent report or 
statement to augment FCC testimony, customarily presented by the 
FCC chairman. 

(4) Defined the Commission’s rights in a national emergency, i. e., 
one proclaimed by Congress or the President as affecting national 
security.* 

After passage, the bill was again submitted to the House Committee 
on Interstate and Foreign Commerce, where Commission opposition 
to the bill again became apparent. Ree commendations were made by 
the Commission looking toward changes in the measure to conform 
it to its own “model” bill. 

Senate pressure for the bill’s passage was made apparent once again 
on February 28, when that beds attached the provisions of the Mc- 
Farland bill as a “rider” to a House-approved measure (H. R. 1730) 
permitting the FCC to construct additional monitoring stations. 

In spite of great pressure both from industry and the Senate, the 
House committee was not to be rushed into giving its approval to the 
bill until it had the opportunity to make a full examination of its 
content. Hearings were held in April 1951,°° and once more gave 
ample evidence that the bill was not as uncontroversial as it was 
claimed, although there could be no doubt that the broadcast industry 
was overwhelmingly for it. 





31 Congressional Record, 82d Cong., 1st sess., p. 549. 

*2 Ibid., p. 658. 

%3 [bid., p. 960. 

% Ibid., pp. 960-961. Senator Case at the same time criticized the Commission for 
some of its actions, stating that, while the Communications Act provided for free speech 
by means of radio communication, yet: 

“Over a period of years, the Commission has moved from looking over a radio station's 
overall program content, to specify programs to which it objects. It has been unwilling to 
cancel the license, or fail to renew the license for a station * * * that is engaging in 
giveaway programs and broadcasting horseracing information, but it has proceeded to 
make rulings as to whether such programs are in the public interest * * * at the same 
time, it renews the station’s license. Hence a body of law seems to have been growing 
up with reference to specific programs, rather than the overall program content of a given 
station. 

“* * * the Commission does not make rules and regulations with reference to the 
specific programs to which it objects, but it makes decisions containing such criticisms 
as obiter dicta in an opinion renewing the license of a station. The courts, in inter- 
preting other sections of the act, have followed the line that opinions have the same 
status as rules and regulations of the Commission, and that rules and regulations of the 
Commission have the same effect as statutes. * * *” 

% Broadcasting-Telecasting, February 29, 1951, p. 26. 

% Hearings before the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 852d Cong., 1st sess., on S. 658. 
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Under cross-examination and at the request of Representative Lind- 


ley Beckworth (Democrat of Texas), Commissioner Coy summed up 
the principal points of the bill which were of utmost concern to the 


Commission; (1) Separation of Commissioners from staff in adjudi- 
catory proceedings. (2) Renewal provisions, which put the burden 
of proof that the applicant had or had not operated in the public 
interest upon the Commission rather than the applicant himself. (3) 
Provision that would permit station protests on the grounds of eco- 
nomic injury. (4) Provisions on transfers, which limited the pro- 
ceeding to a determination as to whether the new licensee was quali- 
fied as such, requiring Commission approval if it was the finding that 
he possessed minimum qualifications. (This, it was feared, would 
relieve the Commission of any right to decide whether the transfer 
would be in the public interest). (5) The antitrust provisions of the 
proposed amendment which, it was stated, would tend to “throw doubt 
upon the Commission’s jurisdiction with respect to the antitrust laws. 

In answer to the oft-stated charge that the Commission was too often 
guided in its decisions by its staff, Mr. Coy stated : 


I do not think is has any validity. I wish I could use the 
kind of language that I could use in a private conversation 
in referring to those people who have spread such stories, both 
by word of mouth and in publications. They spread ‘those 
stories because parties in interest to proceedings have not got 
what they wanted out of the Commission, and they preferred 


not to attack the Commission but to attack its staff. Itisa 
lie * * * 38 


Later in the hearing, Mr. Coy stated : 


I think the worst thing that can happen to the Commission 
would be to make eunuchs of all these people, where they 
would have no right to express an opinion at all any time, 
but merely to come up with some research and say, “Well, here 
are all of the arguments on this side, and here are all of the 
arguments on the other side,” but have no views about the mat- 
ter. They are no help to the Commission unless, in review- 
ing, they are able to come up and suggest to the Commission 
that here i is a course of action that is dictated, and that is the 
experience of every administrator. He does not want eunuchs 
on his staff, and he does not want yes men. He wants people 
that will speak their own minds * * * I am talking now 
about where the encouragement I have given to people to 
speak up is given to people who have not beert involved in the 
investigation or the prosecution of the case.°*® 


This opinion, however, was not widely held outside of the Commis- 
sion itself, and both the Communications Bar Association and wit- 
nesses from industry for the most part held directly opposite views. 

House hearings on the measure were completed April 30,1951. The 
full committee began its consideration of the bill in September, but 





*Ibid., pp. 107-108. Industry support for the bill, while overwhelmingly in favor, 
was by no means unanimous in regard to all its provisions. The testimony of Joseph H. 
Ream, executive vice president of CBS, was in substantial agreement with that of Com- 
missioner Coy in opposition to points 1 and 3 above (ibid., pp. 299-328). 

* Tbid., p. 108. 

%® [Tbid., pp. 155-156. 
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the conclusion was reached that in view of the impending adjourn- 
ment there could be no opportunity for passage in that session of Con- 
gress. Later, however, after the committee had “worked for 2 months” 
that fall on the bill “and for 2 months more upon resumption of the 
session of Congress on January 3, (1952)” the bill emerged from com- 
mittee and was presented to the House.” 

The House report amended the bill by striking out all that followed 
after the enacting clause, thereupon substituting its own provisions 
which in many respects were not unlike those in the original Senate 
version. The important differences as well as the principal similarities 
were: 

(1) The provisions of the Senate bill relating to the reorganization 
of the Commission were retained substantially intact. 

(2) The provisions of the Communications Act authorizing the 
Commission to divide itself into panels, which would have been elim- 
inated by the Senate bill, were retained in the House amendment. The 
so-called “job jumping” clause was eliminated from the bill for the 
reason that “similar agencies did not have such a bar.” 

(3) The bill retained the Senate provision requiring the Commis- 
sion to report to Congress any case where an original application for 
a broadcast license, or renewal or transfer thereof had not been decided 
by the Commission within 3 months after the application had been 
filed, or within 6 months wherever a hearing was required. 

(4) The amended bill provided, before the Commission might for- 
mally designate a license application for hearing (and this included 
applications for renewals or for construction permits), it must notify 
the applicant and all other known parties in interest of the grounds 
and reasons for its inability to grant the license without a hearing. 
The applicant. was then to be given an opportunity to reply, and the 
case could be scheduled for hearing only after the Commission had 
considered the reply. 

The Commission would be required to notify the applicant and all 
other known parties in interest of the grounds and reasons for setting 
an application down fora hearing. Parties in interest, if any, whom 
the. Commission had failed to notify could file petition for inter- 
vention. 

In all cases where an application was granted without hearing, the 
grant was to remain subject to protest by any party in interest for a 
30-day period. If protest was filed, and the Commission satisfied it- 
self that the allegations of fact set forth in the protest showed the 
protestant to be a party in interest, the Commission was required to 
set the application down for hearing on the protested issues. 

(5) Regarding renewal of broadcast licenses—the committee amend- 
ment provided for their granting if the Commission found that the 
public interest, convenience, and necessity would be served thereby. 
(The burden of proof of performance thereby remained with the ap- 
plicant. “The Senate version placed such burden of proof upon the 
Commission, and did not require the licensee to prove he had operated 
in the public interest when applying for renewal. ) 

(6) The amended bill modified transfer provisions of the Communi- 
cations Act by providing that the Commission should, in all such 


40H. Rept. No. 1750, 82d Cong., 2d sess., to accompany S. 658. 
33374—58——-_10 
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cases, proceed as if the transferee were the only applicant for an 
original license or permit. The Commission was required to approve 
the transfer if it determined that the public interest would be served 
thereby. 

(7) The amended bill did not change section 311 of the act, which 
authorized the Commission to refuse a license to persons who had been 
finally adjudged guilty by a Federal court of unlawfully monopolizing 
radio communications. (The Senate bill would have eliminated this 
language from the law. ) 

(8) The amended bill gave the Commission power to issue cease- 
and-desist orders, to suspend licenses for a period not to exceed 90 days, 
and to levy fines up to $500 a day for violations of the Communications 
Act, Commission regulations, or treaties. The Commission’s power 
to revoke licenses was limited so that it could be exercised only in cases 
of violations which were willful and repeated. (The Senate bill pro- 
vided for issuance of cease-and-desist orders, but did not contain the 
additional powers of suspending licenses and levying fines.) 

(9) With respect to Supreme Court review in cases of license revoca- 
tion or failure to renew, the amended bill retained then present law 
that stated such review was discretionary with the Court. (The Sen- 
ate bill granted such appeals as a matter of right.) 

(10) The amended bill restored the so-called newspaper provision, 
which had been left out of the Senate bill, and which dealt with “dis- 
crimination” against persons “primarily engaged in the gathering and 
dissemination of information.” No application for a construction 
permit, license, or license renewal could oe denied “solely” because of 
any such interest. 

(11) An entirely new section was added to the bill in a provision 
which was designed to permit an unsuccessful applicant for license 
renewal to request FCC to condition its grant to the successful appli- 
cant with the right of purchase of physical facilities (plant and equip- 
ment) owned by the unsuccessful applicant. 

Industry reaction to the House version, which in most. respects was 
by no means as lienient and favorable toward broadcasters as the 
Senate bill had been, was, as might be expected, mostly unfavorable. 

An editorial in Broadcasting stated : 


* * * that House version would subject broadcast licensees 
to the kind of duress that could reduce radio and television 
licensees to serfdom, subject to the whim and caprice of the 


FCC. 


Chief objections of the trade journal were to the bill’s license sus- 
pension and fine provisions, and the restoration of the “iniquitous 
‘double jeopardy’ antitrust provision.” The reader was told ominously 
that “some folks are playing fast and loose with the House. committee, 
with the better informed Senate, and with broadcasters.” ** 

On June 17, 1952, the House version of S. 658 was passed with only 
one major amendment having been adopted on the floor, a provision 
which exempted radio stations for libelous utterances by political 
candidates or their authorized spokesmen.* 


“ Rroadcasting-Telecasting, March 24, 1952, p. 50. : 
4 The amendment had been offered by Representative Horan (Republican, Wash.). 
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The Horan amendment was adopted by a vote of 92-97 after the 
House defeated an amendment offered by Representative Joseph P. 
O’Hara which would have permitted station operators to censor can- 
didates’ speeches for defamation and obscenity.** 

The House also defeated an amendment to strike the provision that 
forbade the Commission to discriminate against newspaper appli- 
cants “solely” because of newspaper ow nership. 

It should be remarked that, while both Senate and House bills for- 
bade Commission staff from consulting with or making recommen- 
dations to Commissioners in regard to decisions on cases before them, 
and while both bills set up a review staff the sole function of which 
was to digest evidence for Commissioners, the House bill was some- 
what more rigid in that regard than the Senate version. 

As expl: ained by Representative Oren Harris, chairman of the sub- 


committee which considered the bill, it was the intention of the au- 
thors that: 


* * * the review staff shall perform no duties or functions 
other than to assist the Commission, in eases of adjudication 
which have been designated for hearing, by preparing, with- 
out recommendations, a summary of the evidence presented 
at any such hearing; by preparing without recommenda- 
tions, after an initial decision but prior to oral argument, 
a compilation of the facts material to the exceptions and re- 
plies thereto filed by the parties; and by preparing for the 
Commission or any member or members, without recommen- 
dations and in accordance with specific directions from the 


Commission or its members, opinions, decisions, memoranda, 
and orders.*® 


In the matter of quasi-judicial proceedings, it was stated that— 


the bill contains prohibitions against consultation by the ex- 
aminer with any other person on any fact or question of 
law in issue unless upon notice and opportunity for all par- 
ties to participate * * * and it also prohibits consultation 
between the examiner and any member or employee of the 
Commission with respect to the examiner’s initial decision 
or any exception taken to it * * *. 

Similar prohibitions against consultation, except to the 
extent required for the disposition of ex parte matters, are 
imposed upon the Commissioners themselves * * *. Of 
course, there is no prohibition against consultation among 


Commissioners or between a Commissioner and. his profes- 
sional assistant.** 


After its passage in the House, the bill was referred to a joint 
Senate-House conference committee, where “objections by broadcast- 


ers to some provisions of the Senate and House passed McFarland bill 
* * * were enumerated * * *,47” 


* Congressional Record, 82d Cong., 2d sess., 7412-7416. 
** Tbid., p. 7417 7418. 

* Ibid., p. 7392. 

* Thid., 7 394. 

“7 resécautinn. Telecastine. June 30, 1952, p. 28. 
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According to the testimony, broadcasters wanted repeal of the 
equipment purchase section of the House bill, which put the FCC into 
the position of being “a condemnation appraisal agency,” and repeal 
of the suspension and fine provisions of the House bill; reinstate- 
ment of the Senate section removing the “double jeopardy” clause in 
the Communications Act, and of the provision in the Senate bill which 
provided the Commission might only issue declaratory orders upon 
request; and finally, deletion of the word “minimum” from the 
amount the broadcaster could charge a political candidate for time 
on the air, and its replacement with the following language: 


For the purpose of this subsection, charges shall include 


base rates and all other terms and conditions affecting 
charges.*® 


The conference report on the bill was issued July 1, 1952.*° It con- 

tained the following compromises between the two Houses: 

(1) Former Commissioners: The Senate proposal forbidding Com- 
missioners who resigned to practice before the FCC for 1 year from the 
date of their resignation was accepted by the House. Representation 
of persons before the Commission was taken to include “appearance 
as », matter of record on applications, briefs, and other matters, as well 
as pone appearances.” 

(2) Preparation or delivery of papers or publications by Commis- 
sioners: Both versions contained amendments to section 4 (b) of the 
Communications Act to allow members of the Commission (who, while 
in office could not “engage in any other business or employment”) to 
accept payment for “prepar ation of technical or professional public a- 
tions for which reasonable honorarium or compensation may be paid.” 

In conference the provision was “somewhat modified to clarify its 
purpose and meaning.” It was “deemed advisable to permit not only 
the preparation of publications but also their delivery or presenta- 
tion at, for example, public meetings.” 

(3) ’ Appointment of personnel: The conference bill permitted each 
Commissioner to hire both a legal and an engineering assistant. (The 

Senate bill specified “legal assistant” while the House amendment 
specified “professional assistant” -) In addition, the Chairman was 
given authority to appoint an “administrative assistant.” 

(4) Organization of the C ommission: The Senate bill would have 
amended section 5 of the Communications Act so as to include, among 
other things, a provision requiring the Commission, within 60 days 
after the enactment of the legislation, to organize its legal, engineer- 
ing, and accounting staff into integrated divisions to function on the 
basis of the Commission’s s principal workload operations. Identical 
amendments were included in the House bill, except for certain minor 
modifications, and in the conference report the House amendments 


were retained “except that certain language specifying in detail the 


function of divisional organizations has been omitted as surplusage. 
The Senate bill called for the establishment of a “review staff.” It 

was stated in the report that the “provisions relating to the establish- 

ment of a review staff were considerably modified in the House amend- 


48 Thid., p. 28. 


# H. Rept. No. 2426, 82d Cong., 2d sess., to accompany S. 658. 
5° Ibid., p. 16. 
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ment, but the modifications had to do primarily with details rather 
than changing the basic purposes intended to be accomplished by the 
Senate bill.” Therefore, in the conference substitute the provision was 
modified only by the elimination of the words “without recommenda- 
tions” in that part of the House provision which dealt with the prep- 
aration of a summary of the evidence, and in that part which dealt 
with the preparation of a compilation of the facts material to the ex- 
ceptions and replies submitted. 

(5) Section 405 of the act authorized the Commission, subject to 
certain conditions and limitations, to assign any of its work to divisions, 
individual Commissioners, or boards of employees. 

The Senate bill proposed to rewrite this section to permit the Com- 
mission, whenever necessary “to * * * proper functioning * * * and 
to prompt and orderly conduct of * * * business, to assign any por- 
tion of its work, business, or functions to an individual Commissioner 
or Commissioners or to a board composed of one or more employees 
of the Commission.” It was provided that any order, decision, or 
report made pursuant to any such assignment would have the same 
force and effect as if made by the Commission. However, the Sen- 
ate provision denied the Commission the authority to assign the func- 
tion of conducting a hearing in any case of adjudication (as defined 
by the Administrative Procedure Act). 

The House amendment was more nearly like the present law in that 
it would have included separate provisions for panels of the Com- 
mission. 

The provisions of the Senate bill were acceded to by the House. 
Provision as to the right of an aggrieved person to file a petition for 
review was originally so phrased in the Senate bill as to require that 
every such petition should be passed upon by the Commission. This 
provision was modified to read as follows: 


(2) Any person aggrieved by any such order, decision, or 
report may file an application for review by the Commission, 
within such time and in such form as the Commission shall 
prescribe, and every such application shall be passed upon by 
the Commission. If the Commission grants the application, it 
may affirm, modify, or set aside such order, decision, report, 
or action, or may order a rehearing upon such order, report, 
or action under section 405,>* 


(6) Purchase of plant and equipment of unsuccessful applicant: 
The equipment purchase provision of the House bill which would 
have required a successful applicant to purchase the equipment of the 
unsuccessful applicant for license renewal was dropped because the 
Senate members of the conference felt “this was too important and far 
reaching a provision to enact into law unless interested persons were 
given the opportunity to present their views on it in a public hear- 
ing.” They pointed out that the matter had not been brought up 
in the Senate hearings or during Senate consideration of the legisla- 
tion. 

(7) The “newspaper” amendment * * * which would have for- 
bidden the FCC to discriminate against newspaper applicants “sole- 
ly” because they were newspapers was omitted from the conference 
substitute “because the committee of conference felt that it was un- 


® Ibid., p. 17. 
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necessary.” It was their view that under the present law the Com- 
mission was not authorized to make such a rule or regulation, and 
that the Commission “could not arbitrarily deny any application 
solely because of any such interest or association.” 

(8) The antitrust provision: That portion of the Communications 
Act which permitted the FCC to revoke the license of anyone found 
guilty in Federal court of antitrust violations, which the House bill 
retained, was deleted in conference because : 


rk 


* * the committee of conference does not feel that this is 
of any legal significance. It is the view of the members of 
the conference committee that the last sentence of the present 
section 311 is surplusage and that by omitting it from the 
present law the power of the United States or of any private 
person to proceed under the antitrust Jaws would not be cur- 
tailed or affected in any way * * *. 

* * * The Commission’s existing authority under law to 
examine into the character of a licensee or permittee in grant- 
ing a license or a renewal is in no way impaired or modi- 
fied by the change here recommended in section 311 * * *.5° 


(9) Administrative sanctions: The House passed suspension and 
fine authority was dropped from the compromise measure: 


It is believed that the authority to issue cease and desist 
orders will give the Commission a means by which it can se- 
cure compliance with the law and regulations by licensees. 
As an alternative to revoking the license in case of failure to 
obey a cease and desist order, the Commission will be able to 
invoke the aid of the courts, under section 401 (b) of the act, 
to secure compliance. The courts will be able to enforce com- 
pliance through their power to punish for contempt.™* 


(10) Facilities for candidates for public office: The Horan amend- 
ment was dropped from the conference bill because: “The proposal 
involves many difficult problems and it is the judgment of the com- 
mittee of conference that it should be acted upon only after full 
hearings have been held.” The House provision which prohibited 
broadcasters from charging political candidates more than the 
“charges made for comparable use of such station for other purposes” 
was retained, after the word “minimum” preceding “charges” was 
omitted. 

(11) Rehearings: Section 405 of the Communications Act of 1934 
provided that in case a rehearing was granted—proceedings should 
conform as nearly as possible to the proceedings in an original hear- 
ing except as the Commission might otherwise direct. The Senate 
bill, in rewriting the provision, provided that rehearings should be 
governed : 


by such general rules as the Commission might establish: 

Provided, That except for newly discovered evidence or evi- 
dence otherwise available only since the original taking, no 
evidence shall be taken on any rehearing.” 





2 Tbid., p. 19. 
53 Tbid., p. 19. 
% Tbid., p. 20. 
5 Ibid., p. 21. 
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The House amendment did not contain this proviso. The confer- 
ence substitute retained the Senate language but added an additional 
provision to the effect that the Commission in case of rehearing might 

take evidence which it believed should have been taken in the original 
hearing. 

(12) Separation of functions: The Senate bill provided that the 
Commission could not employ attorneys or other persons for the pur- 
pose of reviewing transcripts or preparing intermediate reports of 
final decisions, except for review staff and legal assistants assigned 
separately toCommission members. The House amendment provided 
that in any case of adjudication (as defined in the Administrative 
Procedure Act) which has been designated for a hearing, no Com- 
missioner, and no professional assistant appointed by a Commissioner, 
“shall (except to the extent required for the disposition of ex parte 
matters authorized by law) consult on any fact or question of law in 
issue, or receive any recommendations from, any other person, unless 
upon notice and opportunity for all parties to participate.” 

The House bill provided further that the provision should not 
restrict consultation, or the making of recommendations, “between a 
Commissioner and another Commissioner or between a Commissioner 
and a professional assistant appointed by him.” The House bill also 
specified that this provision should not restrict Commissioners in 
obtaining from members of the review staff the limited assistance 
authorized by the other provisions of the House amendment. 

The conference substitute omitted the provisions of both Senate bill 
and House amendment and included in their place the following: 


(2) Inany case of adjudication (as defined in the Adminis- 
trative Procedure Act) which has been designated for a hear- 
ing by the Commission, no person who has participated in the 
presentation or preparation for presentation of such case 
before an examiner or examiners or the Commission, and no 
member of the Office of the General Counsel, the Office of the 
Chief Engineer, or the Office of the Chief Accountant shall 
except to ‘the extent required for the disposition of ex parte 
matters as authorized by law) directly or age make 
any additional presentations respecting such case, unless 
upon notice and opportunity for all parties to partioiiale 

It was stated that: 


This provision is included in the conference substitute be- 
cause the members of the committee of conference are of the 
definite opinion that all parties should have a knowledge of, 
and an opportunity to refute, any matter or argument pre- 
sented to the Commission. 


(13) Fraud by radio: The Senate bill contained an amendment 
which would have made punishable by fine of not more than $10,000 
or imprisonment of not more than 5 years, or both, transmission by 
means of radio or interstate wire communication of any message for 
the purpose of executing a scheme to defraud or to obtain money or 
property by means of false or fraudulent representations or promises. 


% Ibid., p. 22 
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The House amendment omitted this section because the House of 
Representatives had already passed H. R. 2948 containing substanti- 
ally similar provisions with respect to fraud by radio. The confer- 
ence substitute included a provision which was substantially the same 
as H. R. 2949 as it passed the House. The provision differed from 
that originally contained in the Senate bill primarily with respect 
to the maximum fine, which was reduced from $10,000 to a maximum 
of $1,000. 

Once the bill had been agreed to in the conference committee, there 
were no further bars to its passage. It was approved in both Houses 
on July 2, 1952, and was signed into law July 16, 1952.°" 


ST Public Law 554, 82d Cong. 





| 
| 





CHAPTER VIII 
AN ANALYSIS OF THE 1952 AMENDMENTS 
1. Provisions RELATING TO THE COMMISSION 


Section 4 (b) had formerly contained the language: 


Such Commissioners may not engage in any other business, 
vocation, or employment. Not more than four Commission- 
ers shall be members of the same political party. 


In the new law the original language was kept, except that “busi- 
ness, vocation, or employment” was not meant to apply to “the pres- 
entation or delivery of publications or papers for which a reasonable 
honorarium or compensation may be accepted.” ? 

In addition, language was added which prohibited any Commis- 
sioner who resigned before his term of office had expired, from 
rep ae any person before the Commission in a professional 

capacity, for a period of 1 year, following the termination of his 
serv ices. 

Section 3 (f) (1) gave the Commission authority, subject to the 
provisions of the civil-service laws and the Classification Act of 1949, 
to appoint whatever employees it considered necessary for the exercise 
of its functions. In addition, 3 (f) (2) gave each Commissioner 
authority to appoint a “legal assistant, and engineering assistant, 
and a secretary, each of whom shall perform duties as on Commis- 
sioner shall direct.” In addition, the Chairman was given authority 
to appoint an administrative assistant. 

Subsection(k) of section 4 spelled out in more explicit language 
what materials and types of information should be included im the 
annual report submitted to Congress. Paragraph (5) called for the 
making of “specific recommendations to C ongress as to additional leg- 
islation which the Commission deems necessary, or desirable, in- 
cluding all legislative proposals submitted for approval of the Bureau 
of the Budget.” [Emphasis supplied. | 

Other paragraphs called for such information and data as might 
be considered of value to Congress in appraising the amount and 
character of work and accomplishments of the Commission, and the 
adequacy of its staff and equipment, as well as whatever information 
might be helpful to Congress in the determination of questions, con- 
nected with the regulation of interstate and foreign wire and radio 
communication. Finally, information was to be furnished in regard 
to all personnel hired by the Commission during the year covered by 


1 Because of certain evidences of possible abuses of this provision, and because no such 
similar provision is contained in the legislation affecting other independent regulatory 
agencies, a bill (H. R. 11886), which would enact its repeal, was introduced by the Honorable 
Oren Harris, Member of Congress, chairman of the House Committee on Interstate and 


Foreign Commerce, and the Subcommittee on Legislative Oversight, after hearings on the 
matter had been held by the Oversight Committee. 
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the report, and an itemized statement of all funds expended during 
that period. 


Provisions Dearing Wrru THE ORGANIZATION AND FUNCTION OF 
THE COMMISSION 


The 1952 amendments specifically stated the duties of the member 
of the Commission who is designated by the President as Chairm: an. 
Section 5 (a) made him “Chief E xecutive Officer of the C ommission’ ‘ 
whose duty was “to preside at all meetings and sessions”, and “to 
represent the Commission in all matters rel: ating to legislation and 
legislative reports, eacept that any Commissioner may present his 
own or minority views or supplemented reports. * [Emphasis sup- 
plied.| In case of vacancy of the office of Chairman or temporary 
ineligibility to serve, the Commission was given authority to appoint 
one of its members to be a temporary chairman. 

Paragraph (b) of section 5 required that the Commission staff be 
reorganized into “integrated bureaus, to function on the basis of the 
Commission’s principal workload operations.’ 

Paragraph (c) called for the setting up of a “review staif”, di- 
rectly responsible to the Commission alone, sahil was to perform: 


No duties or functions other than to assist the Commission 
in cases of adjudication * * * by preparing a summary of 
the evidence presented at any * hearing, by preparing 
after an initial decision but prior to oral argument, a com- 
pilation of the facts material to the exceptions and replies 
thereto filed by the parties, and by preparing for the Com- 
mission or any member or members thereof, w/thout recom- 
mendations {emphasis supplied |, and in accordance with spe- 
cific directions from the Commission or such member or mem- 
bers, memoranda, opinions, decisions, and orders.” 


Except for personal assistants to the Commissioners, no Commis- 
sion employee “who is not a member of the review staff”, could “per- 
form the duties and functions which are to be performed by the re- 
view staff.” 

Section 5 (d) (1) provided that, except in adjudicatory proceed- 
ings, the Commission could refer or assign any portion of its work 

“to an individual Commissioner or to a board composed of one or 
more employees of the Commission,” but that any order, decision, or 
report made by such person or group could be appealed to the entire 
Commission by “any person aggrieved,” and that “every such appli- 

cation shall be passed upon by ‘the C ommission,” which could “affirm, 
mailer , or set aside such order, decision, report, or action,” and could 
order a rehearing.” 

Finally, paragraph (c) stipulated that Commission meetings should 
be held regularly, and “not less frequently than once each ‘calendar 
month,” and contained the following language, intended to speed up 
the processing of applications before the Commission : 


*The Communications Act of 1934 authorized the Commission (sec. 5 (a)) to divide 
its members into not more than three divisions, “each to consist of not less than three 
members,” and “each division shall choose its own chairman.” Each division so con- 
stituted was to have the power and authority to make its own decisions, subject to 
appeal and rehearing to the full Commission. This authority, which had seldom been put 
into effect in the Commission’s history, was removed in the 1952 amendments. 
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(1) within 3 months from the date of filing im all original 
application, renewal, and transfer cases in which it will not 
be necessary to hold a hearing, and (2) within 6 months from 
the final date of the hearing j in all cases * * * the Commis- 
sion shall promptly report to the Congress each case which 
has been pending before it more than such 3- or 6-month 
period, respectively, stating the reasons therefor. 


ALLOCATION OF FActLitres AND TERM OF LICENSES 


Section 307 (a) of the Communications Act was amended, as before, 
(1) no license for a broadcast station could be granted for a period 
deat than 3 years; (2) but now, upon expir ation, renewals could 
be eranted for a period not to exe eed 3 years, “if the Commission finds 


that public interest, convenience, and necessity would be solved 
thereby.” In order to: 


expedite actions on applications for renewal * * * and * * * 
to avoid needless expense to applicants for such renewals, the 
Commission shall not require any such applicant to file any 
information which previously has been furnished to the Com- 
mission, or which is not directly material to the consideration 
that offset the granting or denial of such application, but the 
Commission may require any new or additional facts it deems 
necessary to make its findings.’ 


Section 308 (a) was amended to provide for the operating of 
station licenses renewals and construction permits in times of national 
emergency “in such manner and upon such terms and conditions as 
the Commission shall by regulation, prescribe, and without the filing 
of a formal application,” * but “no authorization so granted shall 
continue in effect beyond the period of the emergency or war requir- 
ing it.” 

Action Upon License APppLicaTions 


Section 309 (b) was revised in order to furnish much more explicit 
detail regarding the methods and procedures whereby license applica- 
tions were processed. As before, the law required the Commission 
to grant the application whenever it found that “public interest, con- 
venience, and necessity would be served,” but in cases where the Com- 
mission was unable to make such a finding, it was now required to— 


* * * forthwith notify the applicant and other known 
parties in interest of the grounds and reasons for its in- 
ability to make such a finding. Such notice, which shall 
precede formal designation for a hearing, shall advise the 
applicant and all other known parties in interest of all ob- 
jections made to the application as well as the source and 





8 Prior to 1952, subsec. (d) required that “action of the Commission with reference 
to the granting of such application for the renewal of a license shall be limited to and 
governed by the same considerations and practice which offset the granting of original 
applications.”” Thus, while previously burden of proof in renewal cases had fallen upon 
the applicant, under the 1952 amendments, the burden of proof became the task of the 
Commission. 

4In all other cases, sec. 308 required the Commission to grant construction permits 
and station licenses, modifications or renewals, “only upon written application therefor 
received by it.” 
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nature of such objections. Following such notice, the ap- 
plicant shall be given an opportunity to reply. If the Com- 
mission, after consideri ing such reply, shall be unable to make 
the finding * * * it shall formally designate the applica- 
tion for hearing on the grounds or reasons then obtaining 
and shall notify the applicant and all other known parties 
in interest of such action, and the grounds and reasons there- 
for, specifying with particularity the matters and things in 
issue, but not including issues or requirements phrased 
generally ee 


Parties in interest not notified by the Commission of its action 
could acquire the status of a party in the proceeding by “filing a peti- 
tion for intervention showing the basis for their interest at any time, 
not less than 10 days prior to the date of hearing.” 

Any hearing subsequently held was required to be a full hearing 
in which the a »plicant and all other parties in interest would be per- 
mitted to participate, and burden of proof on all issues specified by 
the Commission was to be upon the applicant. 

Subsection (c), an entirely new provision required, when any in- 
strument of authorization was granted without hearing by the Com- 
mission, that the grant should remain subject to protest for a period 
of 30 days. 

During this time, any “party in interest” could file a protest under 
oath and request a hearing on the application that had been granted. 


Any protest so filed shall contain such allegations of fact 
as will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things 
relied upon, but shall not include issues or allegations 
phrased generally. 


The Commission was required to enter findings on the protested 
matter within 15 days, and to set a time for hearing on the untested 
application, if it found the issues set forth in the protest conformed 
with requirements of law. In any subsequent hearing all issues speci- 
fied by the Commission were to be tried in accordance with subsection 
(b), except that now both the burden of the proceeding with the 
introduction of evidence and the burden of proof would be upon the 
protestant. 

Pending hearing and decisions, the effective date of the Commis- 
sion’s action, to which protest had been made, was to be postponed- 


unless the authorization involved is necessary to the mainte- 
nance or conduct of an existing service, in which event the 
Commission shall authorize the applicant to utilize the fa- 
cilities or authorization in question pending the Commis- 
sion’s decision after hearing.® 


5This amendment was revised on January 20, 1956, Public No. 391, 84th Cong., 24 
sess. (70 Stat. 3), to require that any protest filed by a party in interest “shall be served 
on the grantee,” and that such protest “shall specify with particularity the facts relied 
upon by the protestant as showing that the grant was improperly made or would other- 
wise not be in the public interest.” 

The Commission was allowed 30 days to enter findings on the “sufficiency of the pro- 
test,” instead of the original 15, and thereupon designate the application for hearing. 

“Upon issues relating to all matters specified in the protest as grounds for setting aside 
the grant, except with respect to such matters as to which the Commission, after afford- 
ing protestant an opportunity for oral argument, finds, for reasons set forth in the 
decision, that, even if the facts alleged were to be proven, no grounds for setting aside 
the grant are presented. 








| 
| 
| 
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A very significant change in subsection (b) of section 310 of the 
act was made, requiring that the Commission, in all cases of transfer 


of a station construction permit or license, dispose of the application— 


* * * as if the proposed transferee or assignee were making 


application under section 308 (the licensing section) for the 
permit or license in question, but, in acting thereon, the Com- 
mission may not consider whether the public interest, con- 
venience, and necessity might be served by the transfer, as- 
signment, or disposal of the permit or license to a person other 
than the proposed transferee or assignee. [Emphasis sup- 
plied. | 


“The Commission may, in such decisions, redraft the issues urged by the protestant 
in accordance with the facts or substantive matters alleged in the protest, and may also 
specify in such decision that the application be set for hearing upon such further issues 
as it may prescribe, as well as whether it is adopting as its own any of the issues result- 
ing from the matters specified in the protest.” 

Effective date of the grant, while it still could be postponed, or, conversely, could be 
authorized pending final decision in the case because the authorization was “necessary 
to the maintenance or conduct of an existing service,’ could also, under the new amend- 
ment, be authorized pending final disposal by the Commission if it found that the public 
interest required “that the grant remains in effect.” 

The so-called protest rule has been the subject of strong attack on several occasions 
by FCC Chairman John C. Doerfer. According to a story in Broadcasting (Oct. 28, 
1957, p. 72), Mr. Doerfer stated that employment of sec. 309 (c) had led to “extortionate” 
practices. 

In a strong plea to have the section repealed, the Chairman stated that the manner 
in which see. 309 (c) has worked would be a “fit subject for congressional investigation.” 

In his speech, delivered at a luncheon meeting of the Federal Communications Bar 
Association, Mr. Doerfer stated that, since January 20, 1956, the rule had involved 72 
eases at a total cost to the Government of $72,000. Mr. Doerfer maintained that the 
1952 amendments, particularly the protest rule, gave precedence to private rights over 
that of the public, and that these had also had the result of delaying service to the 
public. 

® Formerly, this section had read : 

“The station license * * * and the rights therein granted shall not be transferred, 
assigned. or in any manner either voluntarily or involuntarily disposed of * * * to any 
person, unless the Commission shall, after securing full information, decide that said 
transfer is in the public interest, and shall give its consent in writing.” 

Similar language to this was still contained in the section, the significant revision 
being that which required the Commission to approve all transfers where the transferee 
possessed the minimum qualifications of a licensee, and, at the same time, expressly pro- 
hibited the Federal Communications Commission from any consideration of the qualifica- 
tions of third parties in transfers. 

Hearings of the Committee on Legislative Oversight developed considerable testimony 
which attested to the unfortunate effects this amendment has had on TV station transfers. 
(See testimony made at hearings during the last 2 weeks of May 1958.) 

More recently, a United States court of appeals ruling suggested that Congress may 
want to reconsider the 1952 amendment of sec. 310 (b). In its August 28, 1958, dis- 
missal of the appeal of St. Louis Amusement Company v. FCC appellee, CBS, KWK, Inc., 
220 Television, Inc., Broadcast House Inc., intervenors, the District of Columbia Court 
of Appeals ruling stated : 

‘The Commission, relying on the legislative history, contends that, under sec. 310 (b), 
as amended in 1952, when a construction permittee seeks to assign its permit, the Com- 
mission is empowered to consider only whether the assignee selected by the permittee is 
qualified, and that the Commission has no power to consider the comparative qualifica- 
tions of prior unsuccessful applicants, even when, as in this case, the assignment follows 
close on the heels of a comparative hearing. If the Commission’s present interpretation 
is correct, the 1952 amendment operates to allow a private entity to decide who shall 
receive the permit, without regard to which one of these applicants the Commission has 
selected on a comparative basis.* 

‘‘Whether Congress intended this result, or even anticipated the possibility, is not clear 
from the legislative history. This interpretation of the 1952 amendment could, con- 
ceivably, open the door to something not unlike the ‘trafficking in licenses’ long since 
disapproved. If this interpretation is correct, there may be a serious gap in the statutory 
acheme to which congreasional attention should be directed. [Emphasis supplied.}] It is 
difficult to rationalize a sound justification for payment of $400,000 by the assignee of 
the original permittee to the 2 unsuccessful applicants for abandoning their appeals in 
this court. The Commission should (if it does not under the existing statute) have 
power to inquire into the possible impact of these payments on the public interest. The 
considerations which led courts to encourage settlement of private litigation do not apply 
undiluted to ‘settlement’ of appeals from the Commission, having in mind the important 
public-interest factors dealt with.” 

*In a footnote, the court stated : 

“Without suggesting that it occurred in this case, the obvious self-interest of an original 
permittee in these circumstances in making the selection of an assignee might well be 
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The final important change in this portion of the law involved sec 
tion 311 of the act. Formerly, the Commission had been empowered to 
refuse a station license or permit to any person— 


* 


* * finally adjudged guilty by a Federal court of unlaw- 
fully monopolizing or attempting unlawfully to monopolize 
radio communications, directly or indirectly, through the 
control of manufacture or sale of radio apparatus, through 
exclusive trafiic arrangements, or by any other means, or to 
have been using unfair methods of competition. 


The new language read merely: 


The Commission is hereby directed to refuse a station 
license and/or the permit hereafter required for the construc- 
tion of a station to any person (or to any person directly or 
indirectly controlled by such person) whose license has been 
revoked by a court under section 313. 


». ADMINISTRATIVE SANCTIONS 


Section 312 was extensively revised, and several new subsections 
were added. The following quotation delineates the exact terminolog 
used in the amending legislation. Italicized words were added to the 
language of the Communications Act by passage of the McFarland 
Acts: 

Section 312 (a): Any station license or construction permit may be 
revoked— 

(1) for false statements knowingly made either in the applica- 
tion or in any statement of fact which may be required pursuant 
to section 308 ; 


oe 


to select not the strongest of the unsuccessful applicants but the weakest, since the 
assignee would thereafter be competitor.” 

Equally as important as the question of comparative qualifications, however, is 
whether, in effect, as maintained in the Commission’s brief, it “is empowered to consider 
only whether the assignee selected by the permittee is qualified * * *.’’ Certainly, the 
Commission today, as at any time, has express authority to consider the public-interest 
aspects of any case, including that of transfer. The question may be asked as to whether 
or not the Commission has all too readily relinquished its desire to do so. 

7 Because of the deletion of the aforementioned language from the act, the FCC, which 
has seldom been eager to prosecute antitrust matters, concluded that primary jurisdiction 
in such instances as affected broadcast licensing was the prerogative of the Department of 
Justice, rather than the Commission. 

In United States v. Radio Corporation of America and National Broadcasting Company, 
U. S. District Court. E. D. Pa., January 10, 1958 (16 R. R. at 2020), the Commission 
claimed that no action it had taken (in previously approving the transfer and sale of a 
station by the Westinghouse Corp. to NBC) could foreclose the Government from proceed- 
ing under the antitrust laws. It also stated that, in its opinion, there was no requirement 
that the Justice Department participate in FCC proceedings before filing suit in a court. 

The Commission brief stated : 

“* * * The Commission has made clear that it does not believe it can effectively enforce 
the antitrust laws in cases such as this one, but, rather, must leave the enforcement of 
those laws to the Department of Justice and other governmental agencies. The Commis- 
sion has, therefore, examined transfers such as the subject one from the viewpoint of its 
own expertise in the communications field and the general standard of public interest. 
And, while the question of possible vielation of the antitrust laws may, of course, be perti- 
nent to the Commission’s determination under the public-interest standard, the Commis- 
sion has normally left the determination of possible antitrust cases such as the instant one 
to agencies and courts having the statutory responsibility and expertise to properly deal 
with it. ¢:* .*,” 

The court disagreed with this stand, however, and, in a ruling handed down January 10. 
1958, stated that the Government could not sue RCA-NBC on antitrust charges after the 
FCC had approved the acquisition of a Philadelphia station from the Westinghouse Broad 
easting Co. In essence, it held that since the FCC had approved the transaction, the 
Justice Department’s only recourse would have been to appeal to the FCC, and, failing that 
appeal, to the circuit court of appeals, Judge Kirkpatrick, in the ruling, also held that, 
when Congress struck out the former wording of sec. 311, which permitted the Justice 
Department to move against broadcast licensees even after the FCC had acted in a case 
it “estopped” exactly that action. 
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(2) because of conditions coming to the attention of the Com- 
mission® which would warrant it in refusing to grant a license 
or permit on an original application ; 

(3) for willful or repeated failure to operate substantially as 
set forth in the license ; 

(4) for willful or repeated viol: ition of, or wll ful and re peated 
failure to observe any provision ° of this Act or any rude or regula- 
tion of the Commission authorized by this Act or by a treaty 
ratified by the United States; and 

(5) for violation of or failure to observe any cease-and-desist 
order issued by the Commission under this section. 

Subsection (b) thereupon gave new power to the Commission to 
issue cease-and-desist orders— 


Where any person (1) has failed to operate substantially 
as set forth in the lic ‘ense or (2) has violated or failed to 
observe any of:the provisions of this Act or (3) has violated 
or failed to observe any rule or regulation of the Commission 
authorized by this Act or by a treaty ratified by the United 
States * * *2° 1 


Subsection (c) outlined procedures to be followed in cases of license 

r permit revocation for such causes as those outlined in subsection 

can or for issuance of any cease-and-desist orders as those which might 
be involved under subsection (b). 

In all cases, the Commission was required to serve upon the licensee, 
permittee, or person involved “an order to show cause why an order of 
revocation or a cease-and-desist order should not be issued.” Any 
such order was to contain a statement relative to the matters in re- 
spect to which the Commission was inquiring, and was to call upon 
the witness to appear before the Commission no less than— 


thirty days after the receipt of such order * * * to give evi- 
dence * * * except that where safety of life or property is 
involved, the Commission may provide in the order for a 
shorter period. 


After hearing, the Commission could, if it so determined, issue cease- 
and-desist order, which, however— 


shall include a statement of the findings of the Commission 
and the grounds and reasons therefor and specify the effective 
date of the order, and shall cause the same to be served on said 
licensee, permittee, or person. 


Subsection (d) put the burden of the proceeding, introduction of 
evidence, and burden of proof in such hearings ia the Commission. 

Subsection (e) stated the provisions of section 9 (b) of the Admin- 
istrative Procedure Act would be applicable to this section. 


8 Former language : “Conditions revealed by such statements of fact as may be required 
from time to time.” 

® Former language: ‘‘Any of the restrictions and conditions * * *.” 

10 Former language in the act permitted the Commission to “modify * * * for a limited 
time or for the duration of the term thereof * * *” any license or permit if the Commis- 
sion believed such action would benefit the public interest, or was required by the act or 
any ratified treaty, provided, however, that no such order could become final until the 
holder of the license or permit had been notified in writing and had ‘‘been given reason- 
able opportunities to show cause why such an order of modification should not issue.” 
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6. FAcrILITIEs ror CANDIDATES For Pusiic OFFICE 


The original language of section 315 (a) was essentially preserved. 
Thus, if a licensee should permit any person who is a legally qualified 
candidate to use his station, he was then obliged to afford equal oppor- 
salle to all other such candidates for that same office. The licensee 
had no power of censorship over material broadcast, nor was he obliged 

to “allow the use of his station by any such candidate.” 

An additional subsection (b) added some new language, the object 
of which was to prevent the station operator from charging more for 
political time than was charged for other types of programs: 


(b) The charges made for the use of any broadcasting sta- 
tion for any of the purposes set forth in this section shall not 
exceed the charges made for comparable use of such station 
for other purposes. 


MopiricaTIon By COMMISSION OF CONSTRUCTION PERMITS OR 
LICENSES 


An amendment to section 316 (a) and (b) gave the Commission 
power to “modify” any station license or construction permit if this 
action, in its judgment, could promote the public interest, provisions 
of the act, or if any treaty ratified by the United States w ould there- 
by be more fully complied with. 

In all cases, the holder of the license or permit was to be notified in 
writing and given opportunity to request public hearing before the 
order of modification could become final—period for making such 
request being not less than 30 days, except “where safety of life or 
property is involved, the Commission may, by order, provide for a 
shorter period of notice.’ 

Subsection (b) provided that, in any case where a hearing was held, 
burden of proceeding, evidence, proof would be upon the Commis- 
sion." 

8. ConsTRUCTION PERMITS 


Section 319 was amended by the Communications Act Amendments 
of 1952, and again by Public No. 321, 83d Congress, 2d session, 
approved Mare h 26, 1954, 68 Stat. 35. Words in parentheses were 
deleted by the amendments while those italicized were added to the 
act: 


(a) No license shall be issued under the authority of this 
Act for the operation of any station the construction of which 
is begun or is continued after this Act takes effect, unless a 
permit for its construction has been granted by the ‘Commis- 
sion (upon written application therefor. The Commission 


1 The original sec. 316 was repealed and recodified as sec. 1304 of the Criminal Code, 18 
U. S. C. 1304, by Public No. 772, 80th Cong., 2d sess., approved June 25, 1948, effective 
September 1, 1948. Its language had been: 

“Sec. 316. No person shall broadcast by means of any radio station for which a license 
is required by any law of the United States * * * any advertisement of or information 
eoncerning any lottery, gift enterprise, or similar scheme, effecting prizes dependent on 
whole or in part upon lot or chance, or any list of the prizes drawn or awarded by means 
of any such lottery * * * (ete.) whether said list contains any part or all of such prizes 
* * * Any person violating any provision of this section shall, upon conviction * * * be 
fined not more than $1,000 or imprisonment not more than one year, or both, for each and 
every day during which such offense occurs.” 
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may grant such permit if public convenience, interest, or 
nec essity will be served by the construction of the station). 

The application for a construction permit shall set forth such 
facts as the Commission by regulation may prescribe as to the 
citizenship, character and the financial, technical, and other 

ability of the applicant to construct and operate the station, 
the ownership and location of the proposed station or sta- 
tions with which it is proposed to communicate, the frequen- 
cies desired to be used, the hours of the day or other periods 
of time during which it is proposed to operate the station, 
the purpose for which the station is to be used, the type of 
transmitting apparatus to be used, the power to be used, the 
date upon which the station is expected to be completed. and 
in operation, and such other mformation as the Commission 
may require. Such application shall be signed by the appli- 
cant under oath or affirmation. 

(b) Sueh permit for construction shall show specifically 
| the earliest and latest dates between which the actual opera- 
tion of such station is expected to begin, and shall provide 
| that said permit will be automatically forfeited if the station 
is not ready for operation within the time specified or within 
| such further time as the Commission may allow, unless pre- 
vented by causes not under the control of the grantee. (The 
rights under any such permit shall not be assigned or other- 
wise transferred to any person without the approval of the 
Commission. ) 


Two new subsections (c) and (d) were added to section 319; these, 
however, contained certain phrases which formerly had been included 
in subsection (b). As in the preceding paragraph, words in paren- 
theses were deleted whle those italicized were added by the amend- 
ments: 


(c) Upon the completion of any station for the construc- 
tion or continued construction of which a permit has been 
granted, and upon its being made appear to the Commission 
that all the terms, conditions, and cbligations set forth in the 
application and permit have been fully met, and that no 
cause or circumstance arising or first coming to the knowl- 
edge of the Commission since the granting of the permit 
would, in the judgement of the Commission, make the opera- 
tion of such station against the public interest, the Commis- 
sion shall issue a license to the lawful holder of said permit 
for the operation of said station. Said license shall conform 
generally to the terms of said permit. Zhe provisions of 
section 309 (a), (6), and (e) shall not apply with respect to 
any other station license, the issuance of which is provided 
for and governed by the provision of this Subsection. 

(d) A permit for construction shall not be required for 
Government stations, amateur stations, mobile vessels, or 
mobile stations (or stations upon mobile vessels, railroad roll- 
ing stock or aircraft). Wath respect to stations or classes 
of stations other than Government stations, amateur stations, 
mobile stations, and broadcasting stations, the Commission 
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may waive the requirement of a permit for construction if 
it finds that the public interest, convenience, or necessity 
would be served thereby: Provided, however, That such 
waiver shall apply only to stations whose construction is be- 
gun subsequent to the effective date of the waiver. 


9. Procrepines To Ensorn, Ser Asipe, ANNUL, oR SUSPEND ORDERS OF 
THE COMMISSION 


The so-called “appeals section” (sec. 402) of the Communications 
Act was substantially revised by the 1952 amendments. 

(a) Where formerly appeals had been brought under title 28 of the 
United States Code (relating to the enforcing or setting aside of 
orders of the Interstate Commerce C ommission), appeals (except for 
those appealable under subsection (b) of section 402) were now to be 
brought “as provided by and in the manner prescribed in Public Law 
901, 8ist Congress, approved December 29, 1950.” 

(b) Such appeals could be brought, as they could be previously, 
to the United States Court of Appeals for the District of Columbia 
by any applicant whose application for a construction permit, station 
license, license renewal or modification had been turned down by the 
(‘commission ((b) (1) and (2)). 

However, the 1952 amendments in addition added several new 
categories where appeal could be brought: 


Src. 402 (b) (3) By any party to an application for au- 
thority to transfer, assign, or dispose of any such instrument 
of authorization, or any rights thereunder, whose application 
is denied by the Commission. 

(4) By any applicant for the permit required by section 
325 of this Act whose application has been denied by the 
Commission, or by any permittee under said section whose 
permit has been revoked by the Commission. 

(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Commission. 

(6) By any other person who is aggrieved or whose inter- 
ests are adversely affected by any order of the Commission 
granting or denying any application described in paragraphs 
(1), (2), (8), and (4) hereof. 

(7) By any person upon whom an order to cease and desist 
has been served under section 312 of this Act. 

(8) By any radio operator whose license has been sus- 
pended by the Commission.”? 


Subsection (c) provided all appeals should be filed with the court 
within 30 days “from the date upon which public notice is given of 
the decision or order complained of.” ? 


2 Sec. 325 (b), par. (4) applies to studios of foreign stations. Pars. (6) and (8) were 
formerly pars. (2) and (3) of the Communications Act of 1934. 

13 Former language had provided a limit of 20 days “after the decision complained of is 
effective * * *. Unless a later date is specified by the Commission as part of its decision, 
the decision complained of shall be considered to be effective as of the date on which public 


announcement of the decision is made at the office of the Commission in the city of 
Washington.” 
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The 1952 amendment provided, where the Communications Act of 
1934 had not, that : 


Upon filing of such notice, the court shall have jurisdiction 
of the proceedings and of the questions determined therein 
and shall have power, by order, directed to the Commission 
or any other party to the appeal, to grant such tempora 
relief as it may deem just and proper. [Emphasis supplied. 
Orders granting temporary relief may be either affirmative 
or negative in their scope and application so as to permit 
either the maintenance of the status quo in the matter in 
which the appeal is taken or the restoration of a position or 
status terminated or adversely affected by the order appealed 
from and shall, unless otherwise ordered by the court, be 
effective pending hearing and compliance by the Commis- 
sion with the final judgment of the court rendered in said 
appeal. 


As has been previously provided in the act, (d), the Commission 
was to notify all interested parties “not later than 5 days after the 
date of service upon it,” of the filing and pendency of the appeal, 
and additionally, “permit any such person to inspect and make copies 
of. said notice and statement of reasons therefor at the office of the 
Commission * * *,.” 

Within 30 days after the filing of an appeal the Commission was 
to— 


file with the court a copy of the order complained of, a full 
statement in writing of the facts and grounds relied upon by 
it in support of the facts and grounds relied upon it in 
support of the order involved upon said appeal, and the origi- 
nals or certified copies of all papers and evidence presented 
to and considered by it in entering said order.* 


Subsection (e) provided for the intervention and participation in 
the proceedings by “any interested person” once a notice of such in- 
tention had been filed with the court along with a “verified statement 
showing the nature of the interest of such party.” As had been pre- 
viously provided in the Communications Act of 1934—“any person 
who would be aggrieved or whose interest would be adversely af- 
fected by a reversal or modification of the order of the Commission 
complained of shall be considered an interested party.” 

Subsection (f) of the amended act required that the record and 
briefs upon which the appeal was to be heard and determined by the 
court contain such information and material, and “be prepared within 
such time and in such manner” as the court should prescribe. 

Subsection (g) stated that the court, “at the earliest convenient 
time” should hear and determine the appeal according to the manner 
prescribed by section 10 (a) of the Administrative Procedure Act. 

Subsection (h) required that in the event the court should reverse 
the order of the Commission the case was to be remanded in order that 


144 Former language of the act had allowed more time for the filing of the Commission’s 
“grounds for its decision.” While 30 days was allowed for the filing of all original or 
certified copies of papers and evidence, an additional 30 days was formerly provided for the 
filing of ‘‘a full statement in writing of the facts and grounds for its decision.” 

4 Subsec. (e) was adopted without change from subsec. (d) of the act of 1934. 
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the Commission might carry out the judgment of the court. It fur- 
ther provided that : 


* * * it shall be the duty of the Commission, in the absence 


of proceedings to review such judgment, to forthwith give 
effect thereto, and unless otherwise ordered by the court, to do 
so on the basis of the proceedings already had and the record 
upon which said appeal was heard and determined. 


(1) Provided that— 


_ The court may, in its discretion, enter judgment for costs 
in favor of or against an appellant, or other interested par- 
ties intervening in said appeal, but not against. the Commis- 
sion, depending upon the nature of the issues involved * * * 
and the outcome thereof.'® 


(j) As had been previously written into the act, provision was made 
that the court’s judgment was to be final, “subject, however, to review 
by the Supreme Court of the United States upon writ of certiorari, 
etc.,” under section 1254 of title 28 of the United States Code. 


10. Reneartnes BErore THE COMMISSION 


Section 405 was revised somewhat but not radically changed. As 
before, it permitted any party or person aggrieved or whose interests 
were affected adversely to file a petition for rehearing by the Commis- 
sion of any of its decisions, orders or requirements. The Commission 
could, at its own discretion grant such a rehearing “if sufficient rea- 
sons therefore be made to appear.” Where formerly a 20-day period 
from the effective date of the order was allowed for such application, 
the revised section permitted the filing of petitions “within 30 days 
from the date upon which public notice is given of any decision, order, 
or requirement complained of.” 

Both new and old versions stipulated that no such application would 
“excuse any person from complying with” the Commission's dicta 
“without special order of the Commission.” 

The amended section went on to state: 


The filing of a petition for rehearing shall not be a condi- 
tion precedent to judicial review of any such decision, order, 
or requirement, except where the party seeking such review 
(1) was not a party to the proceedings resulting in such de- 
cision, order, or requirement; or (2) relies on questions of 
fact or law upon which the Commission has had no opportu- 


146 Subsecs. (h) and (i) contained language which in part was identical to that of subsecs. 
(e) and (f) of the act of 1934, which had held: 

“(e) At the earliest convenient time the court shall hear and determine the appeal upon 
the record before it, and shall have power, upen such record, to enter a judgment offering 
or reversing the decision of the Commission, and in the event the court shall render a 
decision and enter an order reversing the decision of the Commission, it shall remand the 
case to the Commission to carry out the judgment of the court: Provided, however, That 
the review of the court shall be limited to questions of law and that findings of fact by the 
Commission, if supported by substantial evidence, shall be conclusive unless it shall clearly 
appear that the findings of the Commission are arbitrary and capricious. The court’s 
judgment shall be final subject, however, to review by the Supreme Court of the United 
States upon writ of certiorari on petition therefore under section 240 of the Judicial Code, 
as amended, by appellant, by the Commission, or by any interested party intervening in the 
appeal 

Pt) The court may, in its discretion, enter judgment for costs in favor of or against an 
appellant, and/or other interested parties intervening in said appeal, but not against the 
Commission, depending upon the nature of the issues involved upon said appeal and the 
outcome thereof.” 
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nity to pass. Rehearings shall be governed by such general 
rules as the Commission may establish, except that no evi- 
dence other than newly discovered evidence, evidence which 
has become available only since the original taking of evi- 
dence, or evidence which the Commission believes should 
have been taken in the original proceeding shall be taken 
on any rehearing * * *.17 


Section 409 outlined in some detail provisions which related to 
proceedings. 

Subsection (a) required that all cases of adjudication designated 
for hearings were to be conducted by the Commission or by one or more 
examiners as provided for in section 11 of the Administrative Pro- 
cedure Act. 

(b) Required the officer or officers conducting a hearing to prepare 
and file an initial decision “except where the hearing officer becomes 
unavailable to the Commission or where the Commission finds upon 
the record that due and timely execution of its functions imperatively 
and unavoidably require that the record be certified to the Commis- 
sion for initial or final decision.” In all such cases the Commission 
was required to permit the filing of exceptions to the initial decision by 
any party to the proceeding : 


and shall, upon request, hear oral argument on such 
exceptions before the entry of any final decision, order, or 
requirement. All decisions, including the initial decision shall 
become a part of the record and shall include a statement 
of (1) findings and conclusions, as well as the basis therefor, 
upon all material issues of fact, law, or discretion, presented 
on the record; and (2) the appropriate decision, order, or 
requirement. 


Section 409 (c) (1) required that m any case of adjudication 
designated for hearing, no examiner should— 


except to the extent required for the disposition of ex parte 
matters as authorized by law, consult any person (except 
another examiner participating in the conduct of such hear- 
ing) on any fact or question of law in issue, unless upon 
notice and opportunity for all parties to participate. 


In the performance of his duties, no examiner was to be respon- 
sible to or subject to the supervision of any person engaged in any 
investigatory or prosecutory capacities. Nor could any such exam- 
iner “advise or consult with the Commission or any member or em- 
ployee of the Commission” exe ept for another examiner participating 
in the conduct of the hearing, “with respect to the initial decision in 
the case or with respect to exceptions taken to the findings, rulings, 
or Ss San ane made in such case.” 

2) Provided, that in any case of adjudication designated for hear- 
ae no person who had participated : 


x 


in the presentation or preparation for presentation 
of such case before an examiner or examiners or the Com- 


7 Former language had been: “In case a rehearing is granted, the proceedings thereupon 
shall conform as nearly as may be to the proceedings in an original hearing, except as the 
Commission may otherwise direct * * *,” 
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mission, and no member of the Office of the General Counsel, 
the Office of the Chief Engineer, or the Office of the Chief 
Accountant shall (except to the extent required for the dis- 
position of ex parte matters as authorized by law) directly 
or indirectly make any additional presentation respecting 
such case, unless upon notice and opportunity for all parties 
to participate. 


(3) Forbade any person engaged in any investigative or prosecu- 
tive function for the Commission “or in any litigation before any 
court in any case arising under this act” to advise, consult or par- 
ticipate in any case of adjudication designated for hearing “except 
as a witness or counsel in public proceedings.” 

(d) of that section stated: 


To the extent that the foregoing provisions of this section 
are in conflict with provisions of the Administrative Pro- 
cedure Act, such provisions of this section shall be held to 
supersede and modify the provisions of that act."* 


Section 410 (a) of the act was amended by striking out its first 
sentence and substituting the language: 


Except as provided in section 409, the Commission may 
refer any matter arising in the administration of this Act to 
a joint board to be composed of a member, or of an equal 
number of members, as determined by the Commission, from 
each of the States in which the wire or radio communication 
affected by or involved in the proceeding takes place or is 
proposed. For purposes of acting upon such matter any 
such board shall have all the jurisdiction and powers con- 
ferred by law upon the Commission, and shall be subject to 
the same duties and obligations.’® 


The final two sections of the bill amending the Communications 
Act. added a new section (1348), to title 18, of the United States 
Code. Section 1348 dealt with fraud by wire, radio, or television. 
Section 19 provided for the effective date of enactment of the Com- 
munications Act amendments. 


18 Subsecs. (b), (c), (d), (e), (f), (2), (h), (i), and (j) of sec. 409 were redesignated as 
subsecs. (e), (f), (2), h), (i), (J), (kx), (1), and (m), respectively. 

Subsee. 409 (a), for which the Communications Act amendments of 1952 substituted 
Subsecs. (a), (b), (c), and (d), formerly read as follows: 

“Sec. 409. (a) Any member or examiner of the Commission, or the director of any 
division, when duly designated by the Commission for such purpose, may hold hearings, sign 
and issue subpenas, administer oaths, examine witnesses, and receive evidence at any place 
in the United States designated by the Commission, except that in the administration of 
title III an examiner may not be authorized to exercise such powers with respect to a matter 
involving (1) a change of policy by the Commission ; (2) the revocation of a station license : 
(3) new devices or developments in radio; or (4) a new kind of use of frequencies. In all 
cases heard by an examiner the Commission shall hear oral arguments on request of either 

arty.” 
. 19 Former language had been: 

“410. (a) The Commission may refer any matter arising in the administration of this 
Act to a joint board to be composed of a member, or of an equal number of members, as 
determined by the Commission, from each of the States in which the wire or radio com- 
munication affected by or involved in the proceeding takes place or is proposed, and any 
such board shall be vested with the same powers and be subject to the same duties and 
liabilities as in the case of a member of the Commission when designated by the Commission 
to hold a hearing as hereinbefore authorized.” (This subsection was further amended by 
Publie No. 914, 84th Cong., 2d sess., approved August 2, 1956, 70th Stat. 931, by adding 
before the words “the Commission” in the second sentence of this subsection the words “an 
examiner provided for ip section 11 of the Administrative Procedure Act, designated by”’.) 
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CHAPTER IX 


CONCLUSIONS AND RECOMMENDATIONS BASED ON AN 
EXAMINATION OF 50 YEARS OF GOVERNMENT REGU- 
LATION OF BROADCASTING 


By tHe CommMuNIcATIONS Act or 1934 THE Commission Was 
Vestrep WitrH Broap DiscreTIONARY POWERS 


From a study of the legislative history it is clear that the Federal 
Communications Commission was vested with very broad discre- 
tionary authority under the Communications Act of 1934. All that 
was provided by way of a standard was the phrase: “Public interest, 
convenience, or necessity.” Thus, throughout the act with minor 
variations the broad standard is repeated that a broadcast license 
shall be awarded to an applicant if “public convenience, interest, or 
necessity will be served thereby.” 

Plainly, the “public interest, convenience, and necessity” standard 
is not mechanical or self-defining. On the contrary, it implies the 
widest area of administrative judgment and, therefore, of discretion. 
According to the Supreme Court’s definition it “serves as a subtle 
instrument for the exercise of discretion by the expert body which 
Congress has charged to carry out its legislative policy.” (FCC v 
Pottsville Broadcasting Company, 309 U. S. 134, 135 (1940).) + 

Recent occurrences have raised the critical question whether the 
broad standard in the Communications Act furnishes an effective 
guide to administrative action. From a study of the legislative his- 
tory it is clear that Congress intended that the Commission, over a 
period of time, should develop its own administrative standards to 
guide it in making specific decisions under the act. Indeed, the 
Supreme Court in the Pottsville case referred to the fact that under- 
lying the whole law of the Communications Act was the recognition 
by Congress “* * * of the rapidly fluctuating factors characteristic 
of the evolution of broadcasting and of the corresponding require- 
ment that the administrative process possess sufficient flexibility to 
adjust itself to these factors.” The Court stated that as of that time 
the statutory standard of “public interest, convenience, and necessity” 
is “as concrete as the factors for judgment in such a field of delegated 
authority permit.” 

Thus, one might assume that while it remained the power alone of 
Congress to exercise a primary legislative function, the administra 
tive agency was given authority to exercise a secondary one, Fimited 
by the terms of the enabling statute.’ 


1 The imputation of “expertise” to the Commission by the Court will be discussed at some- 
what greater length on a later page in this text. 

? The question has frequently been asked as to whether the “public interest’ does not open 
too wide a field of administrative discretion in the absence of any workable standards by 
which the discretion is to be guided. This question will be hereinafter discussed. 
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The justification for “skeleton” legislation of the type contained in 
the Communications Act was not so much legal as it was practical. 
In the 1934 law, Congress sought to regulate a newly created industry. 
In this instance, with no legislative or administrative experience to 
guide it, the Congress of necessity was obliged to leave the details of 
regulation to the Commission it established. This it did by vesting in 
the agency wide discretion to deal with specific regulatory matters as 
they might arise. 


2. Wuen Iv Vestep THe Commission Witrn Sucu Broap Powers, 
Coneress Exrecrep THAT THE ComMMIsSsION WouLp UTttizre THOSE 
Powers To Devevorp Irs Own ADEQUATE STANDARDS 


Inherent in the philosophy underlying the Communications Act is 
the notion that Congress fully expected the Commission would be 
consistently active in the prosecution of its functions and, in the 
natural course of events, through its own accumulated expertise, 
would develop its own standards to guide it in specific cases. 

It was also clearly stated during the period of formulation of the 
Communications Act of 1934, that the Commission was fully expected, 
from time to time, to make recommendations to Congress. Indeed, 
it was expected that the Commission would “make recommendations 
to the Congress in the next session.” For that reason it was decided 
that the more controversial subjects should be omitted from the bill so 
that they might be left open to the new Commission to study, with the 
view to further legislation. The Commission unfortunately was never 
anxious to come to grips with such items of controversy and such 
“studies” were seldom pursued. 

As the Hoover Commission’s “staff report” so aptly stated follow- 
ing its own study of the FCC, the Commission, on the whole has 
behaved in a manner that has been described as “essenti: ully passive.” 
Instead of utilizing the wide powers delegated to it, it h: as preferred 
to undertake only those tasks which were “forced upon it.” Indeed, 
it has often used the admitted latitude of the term “public interest, 


convenience, and necessity” as an excuse or its own inability to formu- 
late definite policies. 


3. Up vo THE Present Time THE Commission Has Fattep To Esrap- 
LISH STANDARDS Upon Wuicu THE NATION AND THE INDUSTRY 
Can RELY 


Evidence from all sides indicates the Commission has proved itself 
unable to develop definite standards or policies of its own. As the 
recently published Bowles report states : 


* * * 


indecision, lack of affirmative policy, and inconsis- 
tency in the bases for decisions are manifest. 'The Commis- 
sion’s pattern of behavior in comparative hearings, where so 
much is at stake for the competing applicants, makes the 
going really rugged. After the hearing examiner’s initial 
decision, after the usual appeal to the Commission, the final 
decision may bear little resemblance to the examiner’s conclu- 
sion. 
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Comparative cases are resolved through an arbitrary set of 
criteria whose application, if one judges from history, is 
shaped to suit the ¢ ases of the moment. * * * 

A national authority on administrative law had this to say : 

“Standards are announced (by the Commission) only to 
be ignored, ingenously explained away, or so occasionally 


applied that their very application seems a mockery of 
justice.” * 


Again, in the Hoover Commission “staff report” on FCC the 
> 
statement is made: 


Not a single person at the Commission who is concerned 
with broadcast work will even pretend to demonstrate that 
the Commission’s decisions in its broadcast cases have fol- 
lowed a consistent policy, or for that matter, any policy other 
than the desire to dispose of cases and, if possible, to do so 
by making grants.‘ 


Tur Commission’s Fatture To Estasiisn Poticy Has Resutrep in 
GUESSWORK AND DeLay 1n ApbsgupicaTory PROCEEDINGS AND Has 
Hap THE NATURAL CONSEQUENCE OF DIMINISHING PUBLIC ConrFI- 
DENCE IN Its INTEGRITY 


The Hoover staff report concludes this lack of policy has been 
directly responsible for much of the guesswork and delay in adjudica- 
tory and rulemaking proceedings. It explains why hearing examiners 
arrive at widely variant cone lusions based on the same or similar sets 
of facts and why Commissioners have shown so little hesitancy in 
overthrowing the decisions of their hearing examiners. It accounts 
for the fact that the decisions of the examiners demonstrate no con- 
sistency whatever in the emphasis | to be given the various criteria. 
In fact, it is stated that the Commissioners themeselves have remarked : 
“* * * over and over again how easy it would be to decide cases if 
there were only governing policies.” ® 

Such a state of affairs has not gone without attention by the courts, 
however. Recently, Circuit Judge Bazelon in a dissenting opinion 
commented : 


[ vote to grant the petition for rehearing en banc in order 
to reconsider this court’s recent rulings which appeared to 
render us powerless to restrain the Commission from employ- 
ing shifting emphasis of comparative criteria obliterating 
any predictable pattern of decision.® 


The Commission’s attitude toward its policies has had the natural 
consequence of diminishing the public’s confidence in its own integrity. 
Lawyers and broadcast entrepeneurs must have some basis for pre- 
dictability in regard to the Commission’s decisions. If these bases 
do not exist because of the lack of an announced and continuously 


2 Report of the Ad Hoe Advisory Committee on Allocations to the Committee on Inter- 
state and Foreign Commerce, United States Senate. March 14, 1958 p. 9. 

‘Commission on Organization of the Executive Branch of the Gevernment, staff report 
on the Federal Communications Commission, 1948, pt. II, p. 40. 

5 Ibid., pt. II, p. 43. 

® Beachview Broadcasting Corporation v. FCC, U. S. D.C 


. Court of Appeals. September 
term 1958, filed October 22, 1958. 
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applied policy, some are naturally tempted to endeavor in some man- 
ner or form to buy their way into the Commission’s favor.’ The 
situation has gone a long way toward contributing to the general 
lessening of public confidence and respect for the hearing process, and 
indeed, of Commission function itself. 


In Setre or THetr Limrrep Power To Upser THE ComMMiIssIon’s 
Rvuwines THE Courts Have Begun To SuHow INcrREASING CONCERN 
REGARDING THE Broap DiscreETIONARY POWERS OF THE COMMISSION 
IN Its Suirrinc Empnuasis or CRITERIA 


The situation has been further complicated by the fact that: 


There is no appeal from an administrative decision of the 
Commission where the decision has been adjudged by the 
Federal courts to meet the legal tenets of the statutes and the 
Constitution. 

Courts, in reviewing appeals from Commission action, can 
only pass on points of law. They are by statute powerless 
to pass on the wisdom of the Commission’s administrative 
decisions. They must credit the Commission with the ex- 
pertise imputed to it by law. They have no power to pass 
on the cv'sten-e om nonexistence of this quality in that official 
body. They have a long, consistent record of supporting 
scrupulously the Commission’s rights to make admuinistra- 
tive judgments, however good or bad these judgments may 
appear. The court of appeals has been quick to add that 
whatever the ultimate results from the Commission’s policies 
and actions, good or bad, the responsibility must lie with the 
Commission.® 


Even while their hands are tied, however, the courts in recent deci- 
sions have drawn attention to the vagrant nature of the Commission’s 
discretionary power. Recently the United States Court of Appeals 
affirmed a decision of the Federal Communication Commission, doing 
so only after wondering whether Congress had given the Commission 
too much discretion. The FCC decision involved the grant of a tele- 
vision license where the original recommendation of the hearing ex- 
aminer was overruled. Indications were clear from the court's 
opinion that the judges were far from convinced that the Commission 
had been right in overruling the decision of its hearing examiner. 
However, in view of the asserted v: igueness of the sti itutory prov isions 
involved the court refrained from reversing the Commission.® 


6. Tue Process or DectstoN-MAKING WITHIN THE CoMMISSION ITSELF 
CONTRIBUTES GREATLY TO THE SEEMINGLY ARBITRARY NATURE OF ITS 
DECISIONS 


The above circumstances point out an extremely anomalous situa- 
tion existing in the Commission today as a result of the 1952 amend- 


7 Certainly there has been adequate testimony developed in hearings of the Special House 
Subcommittee on Legislative Oversight (85th Cong.) to bear out this statement. 

5’ Op. cit., report of the Ad Hoe Advisory Committee on Allocations, p. 13. 

* The Beachview Broadcast Corporation v. FCC. D. C. Circuit Court of Appeals, September 
18,1958. See also St. Louis Amusement Co. v. FCC, D. C. Circuit Court of Appeals, August 
28, 1958 (affirmed by Supreme Court, October term 1958), in which the court of appeals 
expressed its reluc tance to approve the transactions of Columbia Broadcasting System com- 
plained of by St. Louis Amusement Co., but did so on the theory that existing law required 
approval. 
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ments to the Communications Act. One of the most disturbing 
discoveries to one who analyzes the FCC’s decisions is the process of 
decision-making within the Commission itself. The Commissioners 
do not hear the evidence at hearings. They are not required to read 
the record. They do hear oral argument but even that has not been 
deemed an essential prerequisite for a Commissioner to cast his vote 
in a ease.° They do not write opinions explaining their decisions. 
They are not permitted to seek information, clarification, or advice 
from members of the Commission staff, yet they are given the full 
responsibility for the making of decisions in each'¢ 

Hearing examiners preside at the taking of betiinisity during hear- 
ing and on the basis of such make initial decisions in each case. The 
hearing examiners themselves are equally cut off from others of the 
staff. Similarly, unlike any other independent agency, the Commis- 
sion’s own General Counsel is barred by statute from consulting with 
the Commission once the adjudicatory process is reached, 

More recently, again, attention has been called to this condition: 


Fancy the Federal bench operating as a judicial body in 
such a bifurcated environment. No wonder, according to 
report, the Commission almost never examines the record. 
In appeals from the hearing examiner’s initial decision, it 
relies for the most part on staff summaries. It is as if in a 
trial one judge heard the testimony and studied the witness, 
whereas another judge wrote the decision. Because of their 
manifold burdens, no wonder, according to report, the Com- 
missioners do not write their own opinions, but simply vote, 
depending on a followup by a group of opinion writers who, 
it would appear, now rationalize the majority-vote decision. 
The procedure appears to relieve the judge (Commissioner) 
from responsibility of justifying his decision and signing it 
in token. The opportunity for arbitrariness and capricious- 
ness is relatively great." 


This so-called “separation of functions” required by the Com- 
munications Act precludes both commissioners and hearing exam- 
iners from the use of Commission personnel for advice and consulta- 
tion when problems arise. Yet, the Commission is expected to per- 
form the function of providing the final decision in each case, based 
on a massive body of evidence, summaries of evidence provided by 
the “review staff,’ with whom they are equally unable to consult, 
and upon whatever further information in the way of proposed 


% Recently, the United States Court of Appeals set aside the FCC’s award of channel 
13 in Indianapolis. (WIBO, Inc. v. FCO, appellee, and Crosley Broadcasting Corporation, 
intervenor). On September 25, 1958, Judge Wilbur K. Miller, in an opinion on inter- 
venor’s petition for rehearing en banc, explained why the court had held in its decision 
of July 16 that Commissioner Craven’s participation in oral argument had not been 
“clearly waived” : 

“Objection to Craven's participation was based on two grounds: (a) that he had not 
heard oral argument which was held before he became a Commissioner, and (b) that he 
had been previously employed by one of the parties. As to the second basis, we said in 
the order complained of, ‘* * * the court does not reach the decision whether Commis- 
sioner Craven is disqualified to vote in this case, and expresses no opinion on the subject.’ 
So the order was based, as it said, solely on the fact that the decisive vote was cast by 
one who had not heard oral argument. It was not claimed in argument that Craven’s 
possibly disqualifying previous employment had been waived. It was said that his par- 
ticipation in oral argument had been waived: and the basis for saying so was the 
announcement that any absent Commisioner might take part. to which there was no 
objection. But Craven was not then an ‘absent Commissioner’—he was not a Commis- 
sioner at all. That is the reason we said in the order that oral argument before him 
had not been clearly waived.’ ” 

1 Op. cit., Report of the Ad Hoe Advisory Committee on allocations, p. 13. 
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findings and conclusions, exceptions, and supporting reasons they 
receive from the pleadings of the interested parties. 

Asa result of this situation, the Commission is provided with a staff 
of experts, with whom it cannot consult without reopening the record, 
allowing the interested parties to be present, giving opportunity for 
reply, and needlessly adding to the size and volume of testimony 
which, in all probability, in the more difficult cases, already extends to 
thousands of pages. The judicial imputation of expertise to Com- 
mission decisions under these circumstances is in effect a legal fiction. 


7. Coneress SuHouLD REEXAMINE CERTAIN PROVISIONS OF THE Com- 
MUNICATIONS Act AMENDMENTS OF 1952 Wuicu Drat Wiru THE 
SEPARATION OF Funcrions WITHIN THE COMMISSION 


In the testimony given in hearings on 8. 658 (the 1952 amendments 
to the Communications Act) there was at least one industry repre- 
sentative who warned the Congress of the damage that might be done 
by any wholesale cutting off of the Commission from its staff. Joseph 
H. Ream, executive vice president of CBS, made the following state- 
ment in this respect : 


We have endorsed the concept that there should be a clear- 
cut distinction between those persons who engage in investi- 
gation or the trying of adjudicated cases, and ‘those who have 
decision- -making functions. In other words, no one person 
should perform the duties of propeention, judge, and jury. 
This concept is spelled out in S. 658, and is accepted by the 
Commission. 

The only substantial difference between the provisions of 

. 658 and the recommendations of the Commission in this 
ae are the designations of the persons whom the Com- 
missioners may consult in their decision-m: aking functions in 
adjudicatory cases. In Chairman Coy’s sté itement before 
this cuaanibien last August, he made a very strong and per- 
suasive argument that “the Commission should not be pre- 
cluded from consulting with its General Counsel, Chief Engi- 
neer, and Chief Accountant, and their staffs for advice and 
information in making decisions in adjudicating cases, pro- 
vided that these persons were completely divorced from prose- 
cutory or investigatory functions. This bill would limit this 
consultation by ‘members of the Commission to their own 
legal assistant and to a special review staff, and the bill would 
obviously not allow the Commissioners to seek advice of other 
members of the staff, even though they were not engaged in 
investigation or adjudicatory proceedings. 

In view of the fact that the Commission has so strongly 
embraced the principle of separation of prosecutor from 
judge, we know of no reason why this committee should not 
accept the recommendation of the C ommission with respect 
to the need and desirability of the Commissioners to consult 
with appropriate members of the staff who are not engaged, 
directly or indirectly, in prosecution or investigation. ‘We 
can see that such wider latitude in consultation would con- 
tribute to the efficient and expeditious handling of cases, and 
we believe that the essential purposes of section 5 would be 
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accomplished without this more rigid limitation of the Com- 
missioners.” 


In addition to Congress’ amending section 5 (c) of the Communica- 
tions Act so as to bring its provisions respecting separation of staff 
from the Commission in line with similar statutory provisions ap- 
plicable to the other 5 commissions, it. should recommend to the Com- 
mission that. 1 of its members be responsible for the writing of its 
decision in each adjudicatory case, thereby restoring once again to 
the Commission itself the responsibility of justifying its decision and 
signing it in token. 

Since in each instance the appointed Commissioner would have the 
aid of his own legal assistant as well as the members of the Office of 
Opinion and Review, the major effect of such a policy would be a 
result whereby the responsibility for the justification of a decision 
would become that of the Commission rather than that of its staff, 
und the opportunity for arbitrariness and capriciousness would be 
lessened. 

Provided that, the types of cases should be rotated among the mem- 
bers of the Commission so that no one Commissioner would be re- 
quired to handle all cases falling within a single category. 


S. Born CONGRESS AND THE ComM™MISSION BEAR A SHARE OF THE 
RespPoNSIBILITY FOR Its Famture to FuNcrion ErrecriveELy As A 
ReGutarory AGENCY 


While previously cited factors lead to the conclusion that the Com- 
mission has made no careful, intelligent or persistent effort to achieve 
its regulatory objectives truly in the public interest ; and while we can 
conclude that it has failed to define its primary objectives with clarity ; 
has been unduly responsive to pressures in its choice of regulatory 
projects; and has failed to develop a tradition of enforcement of its 
policies, we must also observe the fault has not been that of the Com- 
mission alone. There is considerable evidence which emerges from an 
examination of broadcasting’s legislative history indicating that the 
scope of the Commission’s problems has not been entirely appreciated 
by the President, Congress, or the members of the bar who have day- 
to-day dealings with the Commission. This fact can be effectively 
demonstrated by the attitudes of each toward such matters as ap- 
pointments and appropriations requests as well as the advantage 
taken of existing weaknesses in the Commission setup. 

It is further borne out by the fact that Congress has frequently 
acted so as to prevent or to hinder the Commission on oecasions when 
it has attempted through rulemaking proceedings, to formulate more 
posit ive policy. 

During congressional hearings on the 1952 amendments, for ex- 
ample, an amendment which would have prohibited the Commission 
from “discriminating” against newspaper owners in the award of 
broadcast licenses was dropped from the bill upon assurance from the 
Commission that it did not and would not ever practice such “dis- 
crimination.” This amendment was added to the bill as a product of 
a long chain of events which began when the Commission, in a rule- 


—_—S—$ 


2 Testimony of Joseph H. Ream, executive vice president, Columbia Broadcasting 
System, in hearings of the Senate Committee on Interstate and Foreign Commerce on 
S. 658, 82d Cong., Ist sess. 
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making proceeding some years before, had attempted to formulate a 
policy regarding newspaper ownership of broadcast media. 

Another amendment (to sec. 310 (b) of the act) was passed, which 
prohibited the Commission from taking into account whether the 
public interest might be better served by the award of the license 
to a person other than the proposed transferee. Such latter amend- 
ment resulted from industry reaction to an earlier and unsuccessful 
attempt of the Commission to arrive at a workable solution to the 
problem of station transfers.** This action on the part of Congress, 
in addition to giving the Commission much less maneuverability in 
its attempts to arrive at solutions to its policy problems, is generally 
accepted as a deterrent to any attempt to find a definitive solution. 

The broadcast industry is invariably opposed to a a oe of more 
firmness on the part of the Commission in any respect. Experience 
shows that the Commission is fully aware that Congress is more 
responsive to industry pressure for less firmness in regulatory actions 
than it is to the Commission’s recommendations in the opposite direc- 
tion. Thus it has been made too obviously apparent that the best 
way for the Commission to stay out of trouble is for it to remain 
quiescent. 

These actions on the part of the broadcast industry and its de- 
fenders in the Congress have, to a large extent, discouraged the Com- 
mission from formulating firm policies. Even when victories have 
been won by the Commission, as was the case when the Supreme Court 
sustained the validity of the Commission’s chain- Miidadiail regula- 
tions, little if any effort was put forth by the Commission to enforce 
its network rules. Two likely reasons may be put forth to explain 
why this occurred: The first of these i is almost certainly the unavaila- 
bility of members of the Commission’s staff to perform the enforce- 
ment job. The second is the usual disinclination on the part of the 
Commission to come to grips again with the opposing interests. Thus 
the Supreme Court victory in the Chain Rules case has been charac- 
terized as one where “the Commission won the battle but lost the 
war.” ** 


9. Stnce THE Commission Has Breen Unasite To FormMwu.ate 
STANDARDS AND Ponicres on Its Own, Coneress SuHovutp Pro- 
vipE THEM 


Since the history of the Commission’s attempts to formulate its 
standards and policies has been one of general failure, it is desirable 
that Congress should act to provide workable standards to govern 
the exercise of Commission discretion. Apart from the revelations 
by the Oversight Committee, one of the strongest arguments in favor 
of such a step is an historical one—Congress, in 1934, gave the Com- 
mission broad powers to establish its own standards because it was 
expected that an “expert” body would be much more able to cope 
with the problems of the new media. The Commission has, after 
more than 20 years of operation, by itself been unable to develop a 
definite set of standards. This is not to suggest that Congress should 


% Testimony in hearings before the Subcommittee on Legislative Oversight, May 21-22 
1958, has furnished the committee with adequate illustration of the problems in the 
transfer and sale of television stations that have arisen as a result of the attitude of 
Congress in this regard. 

14 Op. cit., Commission on Organization of the Executive Branch of the Government, staff 
report on the FCC, pt. III, p. 52. 
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perform an A to Z function of establishing the regulatory objectives 
and policy determinations of the Commission. But Congress should 
heed the lessons of history and provide definite and constructive 
guidance and support, looking toward the development of a well- 
rounded regulatory program. 

Such a move should come as a relief to both regulators and regu- 


lated, since, by this means alone, it would appear that a firm policy 
can be created. 


THe Commission Crirerta Must Be Reperinep or REPLACED 


The present criteria employed by the Commission in its adjudica- 
tory proceedings should be better defined, or new standards should 
be provided. The word “diversification,” for instance, has no mean- 
ing whatsoever under present case policy in the Commission (compare 
the manner in which this criterion was employed in, for example, the 
following cases: 7'he Enterprise Company, 9 R. R. 816; Radio Fort 
Wayne, Inc.,9 R. R. 1221; McClatchy Broadcasting Company, 9 R. R. 
1190; St. Louis Telecast ine., 12 R. R. 1289; Zndianapolis Broadcast- 
ing, Inc., 12 R. R. 883; Biscayne Television Corporation, 11 R. R. 
1113). Likewise, the criterion of integration of ownership and man- 
agement has no more meaning than that of diversification. (Compare 
Radio Wisconsin, 10 R. R. 1224, Beachview Broadcasting Corporation, 
11 R. R. 939, Biscayne Television Corporation, supra. See also com- 
ment in the Yale Law Journal, vol. 66, January 1957, p. 365, re: “Di- 
versification and the Public Interest : Administrative Responsibility 
of the FCC.) 

Similar findings can be made in regard to several other of the Com- 
mission’s criteria. The observation has, in fact, been made: 


The qualitative nature of these criteria, the freedom at 
the disposal of the Commission in electing emphasis of one 
or another of these arbitrary factors, and the fact that none 
is affirmative make for a randomness of decision disconcerting 


for the seeming lack of judicial precision and systematic de- 
termination.”® 


Still other considerations point toward the need for the provision 
of more precise standards in the enabling statute of the Commission. 
In testimony in hearings before a special subcommittee of the Com- 
mittee on Rules one witness stated that where there are no precise 
standards in enabling statutes to delineate delegations of power, judi- 
cial control under the doctrine of ultra vires can have no practical 
effect. Statutes which contain no real standards to limit administra- 
tive authority, which are aptly characterized as “skeleton” legislation, 
can afford no adequate basis for judicial review since their limits be- 
come so broad as to cover almost all executive action. 

While it is true that the Supreme Court has stated there are no 
constitutional prohibitions against “skeleton” legislation, this answer 
to the constitutional question does not relieve Congress of its responsi- 
bility to insure that delegations of power made by it are limited ones. 
If anything, the legislative responsibility—based in part on the basic 
principle of our Constitution that no one may be deprived of his 
personal property or rights without due process of law—is greater, 


% Op. cit, Ad Hoe Advisory Committee on Allocations Report, p. 213. 
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now that the Supreme Court has all but removed itself as a controlling 
factor in this field.** 


FLexisitrry Versus PREDICTABILITY AND THE NEED FoR CONTINUING 
CONGRESSIONAL ReEvIEw or Porticy PrRospLems 


The basic difficulty, indeed the dilemma the Congress must face in 
the enactment of regulatory legislation involves the need for flexibility 
as well as predictability in the setting up of standards. Standards 
themselves are useful only as long as they have a present meaning— 
and are consistently applied in harmony with the spirit in which they 
were established. 

Once the Congress has provided the Commission with basic and 
explicit guides for it to follow, it must stand ready to provide contin- 
ual oversight to determine that the spirit and intent in which they 
were passed is maintained. 

In hearings before a special subcommittee of the Committee on 
“a this extremely important point was brought out in eloquent 

fashion by a witness who began that portion of his testimony by quot- 
ing as follows: 


George B. Galloway, senior specialist in American Gov- 
ernment, Library of Congress, stated in a recently published 
pe amphlet that: 

“One of the most important functions of a legislature is to 
inspect. and review the administration of the laws and the 
exercise of delegated powers by the executive branch of the 
Government. Political thought in English-speaking coun- 
tries has long assigned this function of oversight to the 
elected representatives of the people” (Congress and Parlia- 
ment, p. 67). 

* * * Mr. Galloway, in the pamphlet * * * pointed out: 
“In recent years a few legislative committees have devel- 
oped the practice of holding periodic or sporadic question- 
and-review sessions with heads of executive agencies under 
their jurisdiction. These meetings afford an opportunity 
for the review of administrative action, the discussion of con- 
stituent complaints, and the reaching of informal under- 
standings concerning administrative policies.” 

The need for a legislative process to determine whether 
agency action comports with congressional policy is height- 
ened by the fact that the courts are showing more and more 
reluctance to review fully questions involving the statutory 
authority of administrative agencies. (See Gray \ . Powell, 

(314 U.S. 401).) 

“ * * * it should first be noted that government by admin- 
istrative agency has resulted in a loss to the Congress of a 
substantial part of its constitutional function of determining 
legislative policy. In many statutes, which delegate legis- 
lative authority to administrative agencies, standards are 

vague, indefinite, or completely lacking. Where this occurs, 
an unnecessarily broad range of discretionary authority is 


Testimony of Bernard ‘Schwartz, at hearings before a special subcommittee of the 
Committee on Rules, 84th Cong., 2d sess., under authority of H. Res. 462, pp. 54, 55. 
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conferred upon the administrative officials entrusted to carry 
out the legislation.” 

The results are (a) inability of the citizen to understand 
the laws with which he is expected to comply; (0) difficulty 
on the part of the administrative agency to eae policy 
in the public interest; (¢) determination by the agency of the 
limits of its own power—frequently unreviewable; and (d) 
inability of the courts to provide satisfactory redress. 

Congress frequently lacks the time or knowledge to formu- 
late precise standards of delegation when legislative action 
is taken in emergency situations. 

With respect to some legislation, definite standards may 
not be desirable or feasible except in the light of adminstra- 
tive experience. In other legislation, even where precise 
standards have been supplied, “unusual and unexpected” 
powers are sometimes exercised. If Congress is to perform 
its constitutional function of determining legislative policy, 
there should be: 

“Periodic examination * * * of the standards of dele- 
gation and the manner in which sttautory language has been 
interpreted in its administrative application. This could 
take the form of legislative studies of specific fields of law 
enforced by administrative agencies.” (Helstad and Boyer, 
Legislative Controls of Administrative Rule Making, 41 
A. B. A. J., pp. 1048, 1050 (November 1955) .) 


In the light of the foregoing comments and observations, it is 
recommended that standing committees make full use of their 
authority under the Reorganization Act to study the overall operations 
of the Commission rather than merely giving attention to emergency 
situations as they arise. In addition, regular meetings should be 
arranged between the Chairman of the Commission and members of 
the interested congressional committees for the purpose of discussing 
important developments and problems. The periodic reviews of Com- 
mission activities held at the beginning of each Congress are a ste 
in the right direction. These reviews could be further Saldaantaiod’ 
if the Commission was called upon to give attention to a development 
of its current problems. If this were required on a continuing basis, 
attention could be directed to top policy problems rather than simply 
those of an emergency nature. The opportunity to go well beyond 
the scope of the current briefing sessions that are held at the beginning 
of each session of Congress would also be presented. 

There is a need further for coordination among the several congres- 
sional committees which are concerned with Commission matters. In 
particular, this effort is needed between those committees charged with 
the appropriation of funds and those which enact legislation affecting 
Commission activities. On numerous occasions these committees have 
found themselves, so to speak, “legislating in a vacuum,” because the 
appropriate coordinative efforts between, for example, a legislative 
committee and an appropriations committee, have not been made. 
The enactment of legislation which is not self-executing requires staff. 





18 Hearings before a special subcommittee of’ the Committee on Rules. under authority 
of H. R. 462, H. R. 8412, May 22, 23, 24, 1956, .pp. 7-8. Statement of Rufus G. Poole, 
chairman of administrative law, American Bar Association. 
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Arrangements for supply of the requisite funds looking toward the 
implementation of newly authorized activities are frequently neg- 
lected. For this reason it would seem advisable that members of. the 
legislative committees should, on occasion, make appropriate. repre- 
sentations to members of the Appropriations Committee looking to- 
ward the implementation of activities required of the Commission, 
which, as an example, would involve additions to its staff. 


12. LeGIsLATIVE PRoposALs For Coneress To CoNnsIDER AND RULES AND 
REGULATIONS FOR THE Commission To Apopr 


Since it is fairly obvious that in many cases comparative licensing 
rocedures can only be resolved by the Commission’s function of choice 
tween relatively equal applicants, what seems to be required as a 
solution to the problem of licensing procedure where ultimate choice 
is made “in the public interest,” is to see that the likelihood the public 
interest will be served is as great as it can be made. It would seem, 
therefore, that it remains for Congress and the Commission to establish 
explicit requirements for obtaining a license. 


A. THE COMMISSION SHOULD REQUIRE THE GRANTEE TO OWN AND OPERATE 
THE STATION FOR WHICH HE APPLIES FOR A SPECIFIC PERIOD OF TIME 
BEFORE IT CAN BE SOLD 


The first and most important requirement in this respect is to in- 
sist upon the prior commitment of the grantee to own and operate 
the station for which he is applying. One of the greatest abuses of 
the licensing privilege today has been the rather considerable amount 
of “horse trading” of channels among applicants, and the frequent 
sale of television stations where the license grant has been in effect 
for only a short period of time. Frequently stations have been sold 
so soon after the comparative television grant as to make a mockery 
of the entire hearing procedure and basis for award of the channel. 
Television channels have been held assignable by grantee with the 
Commission taking no action whatever in the matter except that of 
giving its tacit approval.” 

In some instances purchasers have been of the type who would not 
have had the slightest chance of an award in the comparative hearing. 
In spite of the public-interest considerations clearly called for in sec- 
tions 303, 308, 309, and 310 as well as elsewhere in the act, the Com- 
mission claims that section 310 (b), as amended, limits its authority in 
transfer cases and in effect makes its approval essentially a rubber- 
stamp affair. While it is clear that the amended section does limit 
Commission authority to the extent that it states it may not consider 
the merits of a third party in transfers, that authority is not in any 
way limited for the Commission to find that “the public interest, con- 
venience and necessity will be served by the granting of such applica- 
tion.” The Commission not only has the power but the duty to in- 
quire into the pone interest aspect of transfer cases and to construe 
the act as a whole rather than giving undue emphasis to any of its 
single parts. 

More specifically, in order to overcome this unhappy situation, the 
Commission should prohibit a newly authorized grantee from engag- 


19 See St. Louis Telecast, 22 FCC 625, 12 R. R. 1289 (1957). 
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ing in a voluntary sale of his station for a period of 5 to 6 years.after 
the grant is made, unless it be shown affirmatively that the proposed 
transfer is in the public interest, the Commission being required to 
hold hearings on this issue. Such showing could be made, for exam- 
ple, on the basis that the licensee no longer has the necessary operatmg 
capital to continue operations or that principal parties mvolved in the 
operation have died or have become incapacitated to continue opera- 
tions. Adoption of such policy with respect to transfers would re- 
sult in discouraging those individuals from applying for licenses who 
are interested in making a capital gain at the earliest possible oppor- 
tunity and who are actually not interested in operating the station in 
the public interest. 

Even after a 5- or 6-year period, the Commission should be required 
to hold hearings in all cases of proposed transfers. It should require 
that the licensee who proposes to transfer his license make a showing 
that he operated the station in the public interest and that the pro- 
posed transferee likewise will operate the station in the public interest. 
lf such a showing cannot be made, the license should revert to the 
Commission. 


B. THE COMMISSION SHOULD BE REQUIRED TO HOLD COMPULSORY HEARINGS 
IN ALL CASES INVOLVING TELEVISION STATION GRANTS AND TRANSFERS 


Next, steps should be taken to tighten up the methods by which 

broadcast licenses themselves are awarded. Frequent complaint has 
been made regarding the delays which have been encountered by 
yarties interested in securing decisions from the Commission. Much 
importance has been attached to the fact that one of the reasons for 
the creation of commissions was to avoid the long delays experienced 
in court. Certain members of the Commission have complained 
frequently that the various appeals sections now provided in the law 
have contributed greatly to the unreasonable decisional delays experi- 
enced in Commission function. In particular, complaint has been 
lodged against section 309 (c) of the act, as amended. 

By far the greater majority of 309 (c) questions have arisen subse- 
quent to complaint by interested parties who have been unable to 
voice their objections to a particular applicant or to Commission 
action in open hearings. This brings up the point as to whether it 
would not be in the long run, a better practice for the Commission to 
hold hearings in all cases involving station grants and transfers. It 
would seem to follow that if all “interested parties” were given an 
opportunity to come forth and state their views, there would be, as 
a natural consequence, no 309 (c) question. 

The greatest objection to this requirement would come from the 
Commission itself, which would in all likelihood maintain that such a 
practice would add immeasurably to the workload of the Commission. 
However, in the light of present-day events which seem to indicate 
that both the Commission and the courts have, by construction, trans- 
ferred the function of determining what is in the “public interest” 
from the regulatory body to the persons whom the Commission is 
required to regulate, it would seem that the time has arrived for the 
Commission to reassume some of the responsibility that it has, by its 
own inactivity relegated to the regulated industry. Although com- 
pulsory hearings would add to the burden of the Commission in one 
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respect, they would decrease its burden in another to perhaps an even 
greater degree since they would very largely eliminate the unpleasant 
“after effects” of Commission decisions which so often never become 
final until they have progressed to the courts. 

Finally, it should be realized that the “gold rush” days of 1952 to 
1956, when highly desirable television frequencies were available and 
when great numbers of television applications were consequently 
being filed, are gone. Now that these frequencies have been 
assigned, economic considerations make it apparent that there will be 
no great rush for additional channels even if reallocation should open 
themup. It does not seem likely that the channel application situation 
will again get very much out of hand. 

Instead of new applications for frequencies, there will be an increas- 
ing amount of “horse trading” among channel owners, and it is 
through the back door of transfer that the major part of future tele- 
vision license change seems to lie. Hearings in all such instances 
should be scheduled, with the Commission required, in the public 
interest, to examine the qualifications of the assignee alongside of 
those of the present owner. In particular, when multiple owners 
seek to buy additional facilities, hearings should be held in order to 
develop full information. 

The right of the station licensee to sell his property is unquestioned ; 
his right to dispose of the channel on which he broadcasts is a much 
more limited one, however, tempered at all times by the needs and 
requirements of the particular community which it serves. 


C., PAYOFFS AND MERGERS SHOULD NOT BE CONDONED BY THE COMMISSION 
UNTIL AFTER HEARING AND DECISION THAT SUCH SOLUTIONS ARE IN THE 
PUBLIC INTEREST 


Likewise Congress should require that no payoff or merger be con- 
doned by the Commission in such initial license grants until a public 
hearing on the question has been held and the decision rendered that 
such a payoff or merger is in the public interest. Additionally, it 
should be required that the Commision may not permit any so-called 
payoff in any amount that exceeds the proved out-of-pocket expenses 
of the party whose authorized withdrawal from the proceeding is 
sought. This amendment should apply only to payoffs and with- 
drawals subsequent to the date on which license applications have 
been designated for comparative hearing. In addition, when only 
one applicant for a facility remains after such merger or payoff 
takes place, the Commission should, after giving public notice thereof, 
accept for at least 30 days applications for the same facility.” 


D. EX PARTE CONTACTS OFF THE RECORD SHOULD BE PROHIBITED IN ALL 
CASES INVOLVING RULEMAKING AND ADJUDICATORY PROCEEDINGS, AND 
APPROPRIATE PENALTIES SHOULD BE PROVIDED WHERE SUCH ATTEMPTS 
ARE MADE 


There has been ample testimony developed in hearings before the 
House Subcommittee on Legislative Oversight to indicate the Com- 


2” See testimony of Arthur W. Scharfield, attorney, pp. 764—767, of reporter’s transcript 
of hearing before the Special Subcommittee on Legislative Oversight, vol. 7, November 
24, 1958, as well as testimony of Robert S. McMahon, research assistant, Legislative 
Oversight Committee, reporter’s transcript of hearing, vol. 6, May 20, 1958, pp. 386—404. 
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munications Act Amendments of 1952 failed to prohibit to a sufficient 
degree the making of ex parte contacts and extra record representa- 
tions to members of the Commission and its staff.21 A more compre- 
hensive statutory prohibition should be enacted which would prohibit 
all ex parte or extra record representation not authorized by law, made 
to any Commisioner or Commission employee with respect to any 
proceeding of record, either rulemaking or adjudicatory, before the 
Commission by any applicant, interested person, or party. Appropri- 
ate sanctions, both criminal and civil, applicable to perpetrator, as well 
as compliant should be provided. All communications written or 
oral made to any member or employee of the Commission relating to 
any such matter before the Commission should be made a part of the 
public record. Written communications received by any Commissioner 
or Commision employee from any Member of the United States Con- 
gress or the executive branch, which pertain to any proceeding should 
also be made part of the public record and written summaries setting 
forth the substance of any nonwritten communication received in 
like manner should also be included. 

Further, any applicant, interested person, or party, who represents 
himself in any proceeding before the Commission; and any person, 
firm, corporation, association, or organization, other than a Member 
of the United States Congress, who for anything of value, received 
directly or indirectly, represents or acts on behalf of any applicant 
or party in a proceeding before the Commission should be required 
to file with it a written notice of appearance to be made a part of 
the public record. Civil and criminal penalties should be provided 
for failure to file such notice. 


E. CONGRESS SHOULD LENGTHEN THE TERM OF SERVICE OF COMMIS- 
SIONERS, AND SHOULD SEEK TO ENDOW THE POSITION OF COMMIS- 
SIONER WITH THE REQUISITE QUALITIES OF PRESTIGE AND RESPECT 
THE POSITION AND ITS RESPONSIBILITIES REQUIRE 


The most elementary considerations involved in the establishment 
of an effectively operating Government agency are the qualities and 
capabilities of those appointed to the office of Commissioner. It is 
here that the Congress and the Executive have in large measure failed. 
Positions calling for men of great ability and devotion to the public 
interest have been filled by persons of mediocre and even questionable 
ability. 

The failure has had its bases in a number of causes: 

1. The position of Commissioner has historically lacked the 
necessary prestige to attract persons of the required capabilities. 

2. The present length of service provides an element of in- 
security to the position of Commissioner. 

3. Appointments to the Commission have been more frequently 
the product of political factors, rather than of the competency 
of the individual. 

To achieve the degree of prestige and respect due to the position 
of Commissioner requires among other things the correction of points 
2 and 3 above. 


2 Testimony before the Committee involving such cases as Miami Channel 10 (WKAT, 
Inc.) and the Sangamon Valley Television Corp. (Channel 2, Springfield, Ill.) give illustra- 
tion of the ex parte pressures mentioned. 
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One difficulty in the selection and appointment of Commissioners 
has been the fact that the appointments have been generally for only a 
limited time. Seven years has been the maximum tenure. Frequently 
appointments are made to an unexpired term of 1 or 2 years. The 
Commissioners thus must seek reappointment at the end of that period 
should they wish to stay in the Commission. If a Commissioner is 
not reappointed at the end of his term, he may be forced to earn his 
livelihood within the industry that he regulated. 

Since the Commissioners are appointed on a staggered basis, there 
is usually, each year, one member who faces the problem of re appoint- 
ment. His may possibly be the deciding vote in a 4 to 3 decision. The 
possibilities | for pressure in such a situation are much too great for 
Congress to ignore. 

Similarly, on frequent occasions, Commissioners have resigned their 
appointments to go into industry after only 1 or 2 years on ‘the Com- 
mission. Although this type of exodus was heaviest during the im- 
mediate postwar years, it is still occurring in far too many cases. 

In 1949, Congress materially ameliorated the latter situation when 
it raised the salaries of the Commissioners to a point more in line with 
the position itself. It still remains, however, for the Congress to cope 
with the problem of more lasting tenure for Commissioners. 

The comments of Mr. James M. Landis (a former Chairman of two 
Commissions) before the Subcommittee on Legislative Oversight,” 
buttress our present recommendation that the terms of office of Com- 
missioners be extended to a period of 10 to 14 years, as Congress may 
decide, with adequate payment and retirement benefits provided. 
The powers of the President to remove Commissioners for cause 
should be clarified to insure that there will be no arbitrary or capri- 
cious removals of Commissioners. 

It appears necessary that the selection of Commissioners by the 
President be marked by a consistency of choice of able persons so that 
political ¢ onsider ‘ations should not be determinative. U p to the present 
time: “* * * political considerations have been the prime or partial 
determinant, and the resulting appointments have consequently pro- 
duced able Commissioners largely as a matter of accident.” * 

Frequently the regulated businesses and State utility commissions 

have been consulted in regard to lists of men in both parties whom 
they would consider “acceptable” appointments should a vacancy 
occur. This catering by the President and Congress to the views of 
the regulated industries as to who might be an “acceptable regulator 
has not been conducive to selection of well qualified appointees.”* 

The contributions of the Congress to effective regulation do not 
end with its enactment of a statute and the supervision of the immedi- 
ate operations of the Commission. Without able and qualified persons 
to act as Commissioners, effective regulation is impossible. In the 
final analysis, the regulatory program depends upon the caliber of 
the Commissioners themselves. 


22 Reporter’s transcript of hearing, November 19, 1958, vol. pp. 288-291. 

2 Op. cit. Commission on Organization of the Executive Branch of the Government, 
Staff Report on the Federal Communications Commission, IITI— 

% Commissioner Mack, for instance, as testimony before “the House Committee on 
Legislative Oversight has indicated came with the full approval of the Florida Public 
Utility Commission. (See testimony of Jerry W. Carter, member of the Florida Rail- 
road and Publie Utilities Commission, February 21, 1958, vol. 6, p. 1047 ff. of reporter’s 
transcript of hearing.) 
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The selection of qualified Commissioners becomes even more im- 
portant in a Commission such as FCC. The broad discretionary 
power to make determinations on the basis of “the public interest, 
convenience, and necessity” calls for Commissioners of the highest 
possible attainments. The President and the Congress should recog- 
nize their respective duties and responsibilities and act to make certain 
that such vast discretionary power is not placed in the hands of the 
inefficient, the timorous and the mediocre. 

Congress should consider amending the law to require that the 
President, when making appointments to the Commission, submit to 
Congress and in particular to the Senate, a detailed memoranda setting 
forth both the educational qualifications and experience of the ap- 
pointee, indicating that in the opinion of the President he is well suited 
to the task, and that the appointee will serve the public for the period 
of his appointment and not betake himself into the employment of a 
member of the regulated industry. It is recommended that the Senate 
committee also condition its approval of Presidential appointments 
upon a record showing of the foregoing elements. 


F. THE POSITION OF HEARING EXAMINER WITHIN THE COMMISSION IS IN 
NEED OF REEXAMINATION BY THE CONGRESS 


As the previous analysis of the development and growth of broad- 
cast regulation contained in this study has indicated, one of the pur- 
poses Congress seems to have had in passing the Administrative Pro- 
sedure Act in 1946 was that of restoration of dignity to the role of the 
hearing examiner.” 

Consequently, the task of selection, qualification, and supervision 
of hearing examiners was taken out of the hands of the Commission 
and put under civil service. 

In the opinion of some, the Civil Service Commission has proved 
itself ill equipped to cope with the problems of qualification and su- 
pervision of hearing examiners.”® 

In the light of this and other testimony, it seems that the appro- 
priate committees of Congress should consider the question whether 
an independent “Office of Federal Administrative Practice” be cre- 
ated to provide recruitment of effective and capable hearing per- 
sonnel. 

It would seem that the recruitment and selection of the desired 
valiber of hearing examiner requires that such tasks be performed by 
an agency having a major and continuing interest in the field of 
administrative proceedings. In this way a full understanding of 
the problems involved in such proceedings and of the capacities re- 
quired for hearing examiners would be brought to bear in the con- 
sideration of what men should be retained as examiners. 

The independence and powers of the hearing examiners should be 
improved so that they will be free both in fact and in appearance from 
all extraneous pressures, including those of agency domination. Ex- 
aminers should be given all the tools now available to the courts for 
effective control of hearings. 





*® See ch. V, 1, “The Administrative Procedure Act.” 


28 See testimony before the Subcommittee on Legislative Oversight, reporter’s transcript 
of hearing, vol. 1, September 19, 1958. 
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In this regard, the point should again be emphasized that it has 
been frequently observed that proceedings before such hearing ex- 
aminers are of too great length, as is often the opinion of the hearing 
examiner himself. 

To correct this condition, there are major contributons which can 
be made by the Congress in the direction of eliminating irrelevant 
and immaterial matters, which currently take up undue time in ad- 
ministrative hearings. The most important of these steps, as has 
been previously recommended, would be for Congress to provide 
more definite standards for the Commission to follow when it makes 
license grants. 

Under a mandate so vague and general as that contained in the 
phrase “public interest, convenience, and necessity,” all matters an 
applicant or interested’ party may wish to introduce in hearing be- 
come “relevant,” and the hearing examiner is frequently placed in 
the position of not being able to rule any material irrelevant lest the 
Commission or the courts later decide that such a matter falls within 
the bounds of the “public interest” standard. 


G. CONGRESS SHOULD CONSIDER WHETHER THE COMMISSION SHOULD BE 
PROVIDED WITH ADDITIONAL SANCTIONS IN CASES OF VIOLATIONS OF COM- 
MISSION RULES AND REGULATIONS BY NONBROADCAST OPERATIONS 


The question as to whether or not the Commission now possesses ade- 
quate sanctions has also been an object of study on the part of the 
committee staff, and it is recommended that Congress give its con- 
sideration as to whether additional sanctions should be provided. The 
medium of the “cease and desist” order has proven largely ineffective 
and unwieldly in cases of minor violations of Commission regulation 
by nonbroadcast operators who employ broadcast equipment in the 
conduct of their businesses. It is recommended that Congress con- 
sider whether the Commission should be allowed to assess a small fine 
in such cases, rather than its being required to resort to the lengthy 
process of contempt of court action where such recurrent violations 
occur. (In lieu of this recommendation, instead of giving the Com- 
mission itself the power to assess fines, the Congress may wish to 
consider whether the Commission should instead be ¢ empowered in such 
instances to request that the court consider whether such a penalty 
should be assessed. ) 

The need for such additional power cannot be denied. Since World 
War II, there has been a phenomenal growth in broadcast radio serv- 
ices. Literally, thousands of industrial firms are now making use of 
radio in connection with their businesses. In many of the services 
the use of radio has become essential for the protection of life and 
property, as well as necessary for the efficient operation of many 
industries. 


H. CONGRESS SHOULD CONSIDER THE QUESTION AS TO WHETHER THE COM- 
MISSION SHOULD ASSESS A LICENSE FEE AGAINST BROADCAST OPERATORS 


One of the Communications Commission’s major difficulties over the 
years has been that of financing, due to the fact that.all:moneys it can 
spend throughout each year must come from Congress, after first 
having been passed upon by the Bureau of the Budget. Frequently, 
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both executive and legislative branches have been more interested in 
cutting fiscal appropriations than in providing adequate funds for 
the operation of the independent agencies, particularly at times when 
defense appropriations are so enormous as to eclipse all other govern- 
mental spending. Thus, while its responsibilities and workload have 
increased in amount over the years, its staff has not grown in propor- 
tion, with the result that its attention has been centered on certain of 
its tasks, while others have been neglected, particularly those having 
to do with its policing and investigative functions. 

The basic question that arises from an examination of this problem 
is one which asks why the Communications Commission should not 
be enabled to assess fees that are “fair and equitable” as does the Se- 
curities and Exchange Commission.”* Such assessments could go a 
long way toward making such an agency self-supporting and thereby 
much less vulnerable to the whims of economizers in both Congress 
and Executive. 

An even greater argument in favor of such a step is the quality and 
value of the exclusive franchise itself, which is bestowed upon all 
grantees of a broadcast license. In other forms of business, when 
exclusive franchise is bestowed, the recipient is required to pay for 
the privilege. The exclusive franchise of a television broadcast li- 
cense has often become one of the most valuable properties that can 
be allocated to a private individual. 

Of course, it is true that not all licensees are equally well off be- 
cause of their right to broadcast, particularly those engaged in radio 
broadcasting. An assessment would have to be made proportionate 
to annual earnings and investment. Such moneys as those obtained 
through such licensing fees could then be applied toward agency 
operation.” 

It is accordingly recommended that Congress devote further study 
as to the question of whether or not the Commission should be em- 
powered to require the payment of licensing fees from its broadcast 
operators. 


*% On August 31, 1951, the Congress, by Public Law 137, authorized Federal agencies to 
prescribe fair and equitable fees, so that they should be “self-sustaining to the full extent 
possible.” In accordance with the law, the Securities and Exchange Commission pro- 
posed rules which would provide it with certain fees and charges for various of its 
services for which no charge was being made at that time. It was estimated that the 
$1255 000 that would result from the adoption of such rules would amount to 

More recently two bills were introduced in the 85th Cong., one of which has been 
passes by the Senate, which would amend the Securities Exchange Act of 1934 to increase 
ees charged stock exchanges from 2 cents to 5 cents per $1,000 of securities sales and! 
to impose on brokers and dealers a fee of 5 cents per $1,000 on over-the-counter sales. 

Enactment of either of these bills would increase the estimated fees that the Commission 
collects from stock exchanges during fiscal 1959 to $1,675,000, with an additional esti- 
mated $981,250 in additional fees being collected from brokers and dealers for the same 

riod. If either of the bills are passed, estimated total fees to be collected in 1959 would 
nerease from $2,473,000 to $4,459,250. As contained in its 23d annual report (1957, 
pp. 13 and 198), such amounts of fees collected were estimated to be equivalent to 39 
percent of that agency’s total appropriation for that year. Had either of the two bills 
introduced in the 85th Cong. passed, the estimated fees would have jumped to a figure 
in excess of 80 percent of that amount. (‘See report on “The Securities and Exchange 
Commission : Selected Background Information,” by Julius W. Allen, analyst in industrial 
organization and corporation finance, Economics Division, Library of Congress, October 
1958, M. S., p. 50. Letter of October 16, 1958, from Daniel J. McCauley, Jr., Associate 
OOo The Co. in files e. hon House coo 7 Legislative cn 
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